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STATEMENT OF THE CASE.

Hammon Consolidated Gold Fields, defendant below,

and hereafter called either "defendant" or "Gold

Fields," appeals in case No. 6024 from a judgment for

$37,500.82 in favor of E. E. Powell (Tr. 6024, p. 294)

and in case No. 6025 from a judgment for $26,786..30 in



favor of F. S. Powell, E. E. Powell and G. W. Button

(Tr. 6025, p. 82), as trustees of Nome Dredging Trust.

The Trust is of the kind generally called ** Massa-

chusetts Trusts," although it is described as a "common-

law trust" in the complaints (Tr. 6025, p. 4).

The actions are for minimum annual payments alleged

to have accrued as "rent" on December 1, 1928, under an

agreement for a mining lease and option dated July 10,

1923, between the Trust and defendant (Exh. One, Tr.

6024, p. 33, hereafter usually called the "main agree-

ment"), and under two agreements subsidiary thereto.

These are the agreements which were before this court

in the case of Hmmnon Consolidated Gold Fields v. E. E.

Powell, decided on May 20, 1929 (32 F. (2d) 855; opinion

denying a rehearing rendered July 15, 1929, 33 F. (2d)

898).

The questions on these appeals are, however, not the

same as in the former case. The former case involved

payments which had matured on December 1, 1927, while

defendant was in possession of the property covered by

the agreement. The payments now sued for accrued

December 1, 1928, after defendant had given notice of

surrender of the agreement and had given up possession

of the property. The former opinions specifically left

open all questions as to the liability of defendant in this

situation (32 F. (2d) 857; 33 F. (2d) 898). In its first

opinion the court said (32 F. (2d) 857)

:

"What the rights and obligations of the respective

parties may be in the future, in view of the surrender

of the property after the annual minimum pa^nnents

for 1927 became due, we need not incjuire, and upon

that question we express no opinion."



In its opinion on rehearing-, which had to do with the

limitation of liability provision in paragraph 27 of the

agreement, the court said (33 F. (2d) 898)

:

"On the former hearing, it seemed manifest to iis

that the appellant eoiild not successfully resist the

paATiient of installments already matured, so long

as it remained in possession of the property, and it

seemed equally manifest that it could not discharge

an existing matured obligation to pay past-due in-

stallments ))y a mere sun-ender of the property. * * *

In all other respects, and for all other purposes, the

construction of the conti-act is left open for future

consideration, should the question again arise in liti-

gation over the surrender."

The complaint in case No. 6024 contains three causes

of action, but the judgment rests on the first and second.

The third cause of action, which is by E. E. Powell, as

assignee of Alaska Dredging Company, is not before the

court because, as to it, the trial court granted a nonsuit

(Tr. p. 353), and tio cross-appeal has been taken.

By stipulation and order, the two ap])eals have been

coiisolidated for briefing and argument, and certain parts

of the record in No. G025 which duplicate matters in No.

0024 have l)een omitted in printing (Tr. 6025, pp. 185-

180). Our references to the transcript ai"e to 6024, unless

otherwise indicated.

The cases were tried by the court upon the issues raised

bv the complaints (Tr. p. 4; Tr. 6025, p. 4), the answers

(Ti-. p. 166; Tr. 6025, p. 21) and the replies (Tr. p. 247;

Tr. (5025, p. .58). The court made special findings in each

case (Tr. p. 38<): Tr. 6025, p. 138).

There was a wiitten stipulation waiving a jury in each

case (Tr. p. 281 : Tr. 6025, p. 69). The grounds of appeal



were preserved by exceptions to the rulings of the court

on defendant's demurrers and preliminary motions (Tr.

pp. 165, 296; Tr. 6025, pp. 20, 84), and by bills of excep-

tions to its rulings during the trial, including the denial of

defendant's motions for nonsuit and for judgment, and

its requests for special findings (Tr. pp. 350, 362; Tr.

6025, pp. 123-124, 138).

THE FACTS.

The two appeals involve similar questions. For the

most part, they can be considered just as though the main

agreement were the only agreement before the court.

The plaintiffs in No, 6025 base their action, as trustees of

Nome Dredging Trust, directly on that agreement. E. E.

Powell, plaintiff in No. 6024, bases his first and second

causes of action (the third cause of action being out of

the case by the nonsuit) on two subsidiary agreements

between himself and the Trust (Exhs. Two and Six,

Tr. 6024, pp. 84, 112), which are similar to the main

agreement in their material provisions, and which de-

fendant, hy the main agreement, agreed to *'do and per-

form * * * as long as this agreement shall remain and

he in effect" (para. 21, Tr. 6024, p. 44). By his agree-

ments with the Trust, Powell authorized the Trust to give

Gold Fields the right to work the properties therein de-

scribed, and Powell was to look to Gold Fields for per-

formance ''as long as said Hammon Consolidated Gold

Fields shall so remain and he in possession" (Tr. 6024,

pp. 98, 124). There is no direct contractual relation be-

tween E. E. Powell and defendant.



The priiieii:>al provisions of the main agreement were

mentioned by this court in the former case (32 F. (2d)

8r)5-8r)6). For convenient reference to the instrument as

a whole we have attached a sunnnary of it, paragraph by

paragraph, as an appendix to this brief. For the present,

we tliink that a sliort reference to the agreement, without

elaboration of its i)rovisions, will sufficiently illustrate the

([uestions involved on these appeals.

r>\ the agreement the Trust granted defendant an op-

tion until December 31, 1935 (Tr. p. 39), to purchase cer-

tain mining properties in the Cape Nome Mining District,

including the properties covered by its agreements with

K. F. Powell (Exhs. Two and Six, Tr. pp. 84, 112); it

also granted defendant rights of possession and ex-

ploitation (Tr. pp. 39-40). The agreement provided for

royalties on production and for the deposit by defendant

ill the Bank of California of miniimiin annual payments

on December 1 of each year (Tr. p. 43).

On December 30, 1927, defendant gave notice of sur-

render as follows (Tr. p. 10)

:

''San Francisco, December 30, 1927.

Nome Dredging Trust and ]\ressrs. F. S. Powell

and George W. Dutton, Trustees,

307 Crown Building,

Seattle, Washington.

Dear Sirs:

Hammon Consolidated Gold Fields hereby gives

notice that, reserving to itself the rights continuing

in it after termination of that certain agreement be-

tween yourselves and it, dated July 10th, 1923, it

hereby surrenders as of December 31st, 1927, the

lease of and opti(m to purchase certain mining ground

Ix'longing to you and to Alaska Dredging Company
and to Fj. F. Powell, granted to it by said agreement,



and, subject to the foregoing reservation, hereby sur-

renders possession of said mining ground.

A copy of this notice has been sent to Alaska

Dredging Company and to E. E. Powell.

Yours truly,

Hammon Consolidated Gold Fields,

By C. A. Hight,

President."

These actions for payments alleged to have fallen due

on December 1, 1928 (Tr. 6024, pp. 12, 21; Tr. 6025, p. 13)

are on the theory, sustained by the court below, that the

agreement is an unqualified lease for a twelve-year term,

to which the admitted option is only an incident; that the

notice of surrender was ineffective because not "ac-

cepted," and that defendant is liable for the payments in

suit as rent, regardless of possession.

Plaintiffs' further contention that defendant was not

entirely out of possession during 1928, did not enter into

the judgments below. This contention is not sustained by

the findings, and is moreover contrary to the uncontradicted

evidence.

When defendant gave the notice of surrender it had two

dredges on claims of the Alaska Dredging Company (Tr.

pp. 357-359), the company involved in the third cause of

action in case No. 6024, as to which the trial court granted

a nonsuit.

At the commencement of the 1928 mining season

defendant removed the two dredges by the most direct

and practicable route (Tr. p. 358), and paid royalties to

the Alaska Dredging Company on all gold recovered in

the removal operations (Tr. pp. 185-197). This was done

without objection from any one and with the knowledge of



plaintin's, wlio arc officers of llie Alaska Dredging Com-

pany (Tr. pp. 335-336, 346-347). With the royalty checks

defendant sent written notices that the same were for re-

coveries of gold while dredging out after surrender of

tlie agreement. The notices with regard to the last pay-

ment stated that they were upon the *' final" (Tr. p.

IS!)) and "complete" (Tr. p. 194) cleanups. These checks

were accoi)l(Ml l)y ])laintiffs,as officers of the Alaska Dredg-

ing Coniyiany, without objection or protest (Tr. p. 339;

also Ti-. pp. 185-199, 335-342). It is undisputed that de-

fendant did not work any of the ground in 1928 except

in dredging out of the two claims of the Alaska Dredging

Compani) (Ti-.
x)]-).

357-359).

Plaintiffs made some point of the fact that defendant

liad not removed the ''old power plant" (Tr. p. 336) and

two dismantled old dredges fi-om the property (Tr. p.

321). This contention is outside of the issues; the only

allegations made by plaintiffs regarding possession of

the property by defendant during 1928, have to do with

Alaska Dredging Company ground (complt. para. XIII,

Tr, p. 11). Furthermore, the failure to remove the old

(hedges and power plant does not show jiossession by

defendant. They had been placed on the property by the

Trust, or its predecessors, before the agreement in suit

was made. By the agreement, defendant purchased them

from the Trust, along with other personal property and

certain town lots, for $155,000.00 (Tr. pp. 34-37). It paid

this sum ill full (complt. para. XTV, Tr. pp. 11-12), but

never operated tlic dredges or the power plant (Tr. pp.

359-361). The testimony is uncontradicted that they were

abandoned on tho ground for the reason that they were

worthless (Tr. p]). 359-361).
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THE QUESTIONS INVOLVED.

The theory of plaintiffs, to state it again, is that the

agreement is an unqualified lease and that, since there was

no "acceptance" of defendant's notice of surrender, de-

fendant is liable for the subsequent payments as rent.

Defendant contends that it had an unquestionable right

to surrender the agreement and give up the property,

regardless of any *' acceptance" by plaintiffs, for the rea-

son that the agreement is primarily and essentially an

option; that the possessory rights granted by the agree-

ment are incidental to and in aid of the option, and

import no obligation on defendant to continue with the

agreement as a lease. This contention is the subject of

our point First.

Point Second rests on the fact that the existence of Nome

Dredging Trust ended on July 29, 1927, before the pay-

ments in suit accrued. Under the familiar rule that trus-

tees, unless specially authorized, have no power to make

a lease for longer than the trust term, and that so much

of such a lease as extends beyond the term of the trust

is void, the agreement, if construed as a lease, ended with

the expiration of the Trust. This question was not raised

in the former case, for the reason that defendant had been

in the use and occupation of the property for the period

covered by that suit.

Although the judgments appealed from are for very

considerable sums of money, they do not reflect the full

importance of these cases. Should plaintiffs prevail in

them they will, no doubt, bring further proceedings for

the "rent" still to accrue. The pleadings show that de-

fendant has paid plaintiffs more than $350,000.00 under



the agreemoiit, iiicliuliiig tlie payments under the judg-

ment of this court in the former ease. Future minimum
annual payments until December 31, 1935, total, with in-

terest, more than $800,000.00 (Tr. pp. 37-39). On the

extreme theory of the trial court that the whole option

price must bo paid as rent, defendant's possible future

liability is more tlian $1,200,000.00.

ASSIGNMENT OF ERRORS.*

(Ti-. Case No. r3024, pp. 417-434.)

First. The court erred in denying defendant's motion

for an order requiring plaintiff to make his complaint

more definite and certain in the particulars specified in

defendant's motion filed herein.

Second. The court erred in denying defendant's mo-

tion for an order striking from plaintiff's complaint all

and every part of Paragraph XTTT thereof in both the

first and second cause of action.

Third. The court erred in overruling the denmrrer

interposed by defendant to the complaint of plaintiff here-

in, and to each cause of action pleaded in said complaint.

Fourth. The court erred in overruling the objection of

defendant (o the admission in evidence of Plaintiff's Ex-

hibit "B," being the minutes of the first business meeting

of the alleged Nome Dredging Trust.

Fifth. The court erred in overruling the objection of

'Icfcndant to the admission in evidence of Plaintiff's Ex-

*Tn view of Iho similnrity iM-twoon the Assignment of Errors in the two
fnscH. tlip nMsiornniciil in \<i. (iO'io (Tr. 0025. pp. 10.3-177) is not reproduced
in the brief.
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liibit "C," l)eing the niiimles of the meeting of September

25, 1925, of the alleged Nome Dredging Trust.

Sixth. The court erred in overruling the objection of

defendant to the admission in evidence of Plaintiff's Ex-

hibit ''D," being a certified copy of a deed and bill of

sale between E. E. Powell, as party of the first part and

F. S. Powell and G. W. Button, trustees of the Nome

Dredging Trust as parties of the second part, purporting

to convey to said grantees the real and personal property

described in the Declaration of Trust pleaded in defend-

ant's answer, and purporting to create the Nome Dredg-

ing Trust.

Seventh. The court erred in overruling the objection

of defendant to the admission in evidence of the certified

copies of two patents from the United States to F. S.

Powell and G. W. Dutton, trustees, of the Nome Dredging

Trust; and of the certified cop3^ of a patent to Ellis E.

Powell, all covering and embracing certain placer mining

claims included among the properties described in plain-

tiff's complaint.

Eighth. The court erred in overruling the objections of

defendant to the admission in evidence of Exhibits *'E,"

"F," "G," and "H," being caveat notices of leases and

options dated July 10, 1923, and to the admission in evi-

dence of each of said exhibits.

Ninth. The court erred in overruling the objection of

defendant to certain testimony of E. E. Powell, witness

on behalf of the plaintiff, as follows:

*'Mr. Orton. Referring to this property which is

described in Schedule 'A' of Exhibit One, did the

Nome Dredging Trust convey this property to the

beneficiaries of the trust?
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^fr. McWn.LiAMS. Objected to as irrelevant and im-

material, and not in any way binding or affecting the

defendant in this case.

The Court. The objection is overruled. I want to

let it appear in this case that the trust still has the

properties that have not been disbursed, including the

property in question.

FiXceptioii allowed.

A. No, sir."

Teiilli. The coui't erred in overruling the objection of

defendant to certain testimony of E. E. Powell, witness on

behalf of the plaintiff, as follows:

"Q. Have the trustees of the Nome Dredging
Trust, that is, yourself, F. S. Powell and G. W. But-
ton ever transferred to the beneficiaries the claim

against the defendant upon which this suit is founded?
Mr. McWiLLiAMs. Objected to as irrelevant and

immaterial, and not in any way binding or affecting

the defendant in this case.

The Court. Same ruling.

Exception allowed.

A. No, sir."

Eleventh. The court erred in overruling the objection

of defendant to certain testimony of E. E. Powell, witness

on behalf of the plaintiff, as follows

:

"Q. Has the business of the Nome Dredging Trust

been regularly settled ?

Mr. McWiLLiAMS. Objected to as irrelevant and
immaterial, and not in any way binding or affecting

the defendant in this case.

The Court. Same ruling.

P^iXception allowed.

A. No. sir."

Twelfth. The court erred in overruling the objection

of defendant to certain testimony of E. E. Powell, witness

on iK'hnir of the plniiiliff, as follows:
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''Q. In 1925, (lid you ever take possession of this

property or any part of it for the Nome Dredging

Trust?
Mr. McWiLLiAMS. Objected to as calling for tlio

conclusion of the witness.

The Court. I think that this is a fact that may be

shown.
lllxception allowed.

A. No, sir. None of the trustees took possession

of the property. Neither ]\Ir. Powell nor Mr. Button

has ever been in the Territory of Alaska since that

time."

Thirteenth. The court erred in overruling the objec-

tion of defendant to certain testimony of E. E. Powell,

witness on behalf of the plaintiff, as follows:

"Q. Did you ever, at any time, since the execution

of this lease, take or hold possession of that prop-

erty, or any part thereof?

Mr. McWiLLiAMs. Same objection as calling for the

conclusion of the witness.

The Court. Objection overruled.

Exception allowed.

A. No, sir."

Fourteenth. The court erred in overruling the objec-

tion of defendant to certain testimony of E. E. Powell,

witness on behalf of the plaintiff, as follows:

"Q. Did the Alaska Dredging Company take pos-

session of any part of the property descri])ed in

Schedule 'B' to Exhibit One?
Mr. McWiLLiAMs. Same objection, and because

irrelevant and immaterial.

The Court. Did you say you were General Man-

ager and in charge?

A. Yes^ sir.

The Court. He may answer.

Exception allowed.

A. No, sir. We have never taken possession in

anv wav.

"
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Fifteenth. The court erred in overruling the objection

of the defendant to the admission in evidence of Plain-

tiff's Exhibits "0," "P," ''Q," "R," and 'SS," and to

the admission in evidence of each of said exhibits, being

the complaint, demurrer, order overruling demurrer, judg-

ment and mandate in tlie action No. 3075 on the files of

llie Irial court, and being entitled **E. ?]. Powell v. Ham-
iiioii ('oiisolidatcd (Jold Fields, a Corporation, Dcfciid-

;mt."

Sixteenth. The court ei-red in donyiiig the motion of

llie defendant for a nonsuit as to plaintiff's first and

second causes of action alleged in his complaint, which

motion was made at the close of the evidence of the plain-

tiff.

Seventeenth. The court erred in refusing the defend-

ant's request that the court declare the law to be, that

under the pleadings and the evidence the plaintiff was

not entitled to recover against the defendant, Hammon
Consolidated Oold Fields, and in refusing to declare that

llic decision and judgment of the court was in favor of

said defendant, and in amiouncing its decision in favor of

tlie plaintiff and against the defendant.

Eighteenth. The court ei-red in refusing to make the

special findings requested of and submitted to it by the

defendant, and in refusing to make each and every of such

findings, and in refusing the conclusion of law submitted

to it bv the defendant.

Nineteenth. The court erred in making its special find-

in !r No. 1 as follows:

"1. Nome Dredging Trust is and was at all times

in the complaint mentioned, an unincorporated asso-

ciation foitnf'd In' trust airrecnu^nt dulv executed and
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ackiioAvledpred. Said Nome Dredging Trust was cre-

ated hy the contract and trust agreement a true copy
of which is annexed to and made a part of defend-

ant's answer and marked I^xhibit 'A' thereto. Said

trust agreement was executed and acknowledged by
E. E, Powell as trustee, party of the first part there-

to, at Nome in the Territory of Alaska, on Julv 29th,

1922, and by F. S. Powell and George W. Button,

second parties thereto on the 24th day of August,

1922, at Seattle, King County, Washington. In ac-

cordance with the provisions of said trust agreement
said E. E. Powell, trustee, did on the 26th day of

August, 1 922, by deed and bill of sale, in writing, duly

executed and acknov/ledged, convey to F. S. Powell

and Geo. W. Dutton, in their capacity as trustees of

said Nome Dredging Trust, all the real and personal

property described in said Exhibit 'A' to defendant's

answer, being the same real and personal property

described in Schedule 'A' to Exhibit One to plain-

tiff's complaint. At the time the contracts set forth

in the plaintiff's complaint were executed, P. S. Powell

and Geo. W. Dutton were the sole trustees of said

Nome Dredging Trust, but thereafter on the 21st day
of July, 1925, the number of trustees of said Nome
Dredging Trust was regularly increased to three, and
plaintiff E. E. Powell was thereupon elected and ap-

pointed one of the trustees thereof, and at the time

of the commencement of this action, said F. S. Powell,

Geo. W. Dutton, and E. E. Powell were and they ever

since have been, and now are, all the trustees of said

Nome Dredging Trust."

Twentieth. The court erred in making that part of its

special finding No. 2 as follows :

"2. The business and affairs of said Nome Dredg-

ing Trust have never been liquidated or closed, nor

has any of the mining claims or real property de-

scribed in Exhibit One to plaintiff's complaint, and
Schedules 'A,' 'B,' 'C,' and 'D' thereto, nor any
interest therein, nor the claims against defendant

thereon for the royalty and/or minimum annual pay-

ments for the year 1928, been distributed among or
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eonveyod or transferred to the beneficiaries of said
Nome Dred^inc: Trust, the holders of its shares. The
said trustees of said Nome Dredging Trust have ever
since the expiration of five years from August 24,

1927, continued in office as such trustees for the pur-
pose of winding up their affairs and liquidating the

assets of the said Nome Dredging Trust and said

duties have not been fully performed, and said trus-

tees have at all times since the 26th day of August,
1927, held and they do still hold as such trustees the

full, legal titl(* and ownership of all the said property
of said Nome Dredging Trust, both real and per-
sonal, and none thei-eof, has ever been divided among
or trans fen-ed or conveyed to the beneficiaries of said

trust, the owners of its shares."

Twenty-first. The court erred in making its special

finding No. 3 as follows:

*'o. The Alaska Dredging Company is and was at

nil times mentionod in plaintiff's complaint a cor-

poration oi-ganized and existing under the laws of the

State of AVasliington."

Twenty-second. The court erred in making its special

finding No. 5 as follows:

"5. That certain sentence contained in Exhibit

Two to plaintiff's complaint, reading:

*l^lxcepting, however, from the operation of this

article two claims not to exceed twenty acres each in

the East Bourbon Creek Basin, which if acquired will

be deemed to be included in and covered by this agree-

ment, but the actual cost thereof, in such event will

be added to the purchase price.' was inserted in said

contract, Exhibit Two, with the knowledge, consent

and approval, and at the request of the defendant and
its then T'resident, W. P. Hammon, and said instru-

ment containing said paragraph was actually pre-

pared by defendant's counsel under defendant's direc-

tion and control and its execution was actually wit-

nessed by defendant's said counsel, and defendant
did, at the tinio that it signed and approved the
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escrow instructions, Exhibit Five, to plaintiff's com-
plaint, actually know and have notice that said in-

strument. Exhibit Two, contained the above quoted

sentence, and then and there acquiesced therein and
waived all objections thereto."

Twenty-third. The court erred in making its special

finding No. 6 as follows:

*'6. On July 23, 1923, a written instrument in the

form prescribed by Exhibit One to plaintiff's com-

plaint, and covering the properties described in

Schedule 'B' thereto, was executed by Alaska Dredg-

ing Company as first part and Geo. W. Button and
F. S. Powell as trustees of Nome Dredging Trust as

second parties. Said written instrument was signed,

executed and acknowledged in the same manner as the

instrument. Exhibit Six, to plaintiff's complaint, ex-

cept that instead of being signed, executed and
acknowledged by E. E. Powell as party of the first

part thereto, it was signed, executed and acknowl-

edged by Alaska Dredging Compan}^ as party of the

first part thereto, and was signed and executed by the

parties of the second part thereto in the form follow-

ing:

'Nome Dredging Trust.

By F. S. Powell,

Trustee and President.

And Geo. W. Dutton, Seal.

Trustee and Secretary.'

Said instrument was signed, executed and acknowl-

edged by said F. S. Powell and Geo. W. Dutton in the

manner and form aforesaid on July 23, 1923, and was
mutafis mutandis identical with said Exhibit Six."

Twenty-fourth. The court erred in making its special

finding No. 7 as follows

:

**7. Upon the execution and delivery of the con-

tract. Exhibit One, to the complaint, and not later

than August 15, 1923, the defendant Hammon Con-

solidated Gold Fields took possession of all the real

and personal property described in the said contract,
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Exhi])it Olio, and llie Schedules *A/ 'B,' 'C,' and
*D,' thereto and commenced the performance of the

leases thereby created, and so continued in the pos-

session of all said property, and in the performance
of said leases nntil subsequent to December 2!), 1927."

Twenty-fifth. The court erred in making- its special

finding No. 8 as follows:

*'8. Plaintiff has not, neither has Nome Dredging
Trust, nor Alaska Dredging Company, agreed to ac-

cept or accepted the attempted surrender of said

contract, Exhibit One, and the plaintiff has not,

neither has Nome Dredging Trust, nor Alaska Dredg-
ing Company, at any time taken or accepted posses-

sion of any of the real or personal property described

in said contract. Exhibit One, and the Schedules 'A,'

*B,' *C,' and 'D' thereto. The plaintiff has not at

any time agreed, and does not now agree, to the said

attempted surrender and termination of defendant's
liability to him created by the execution of said con-

tracts, pjxhibit Two and Exhibit One, and Exhibit
Six, and neither the plaintiff nor said Nome Dredging
Trust, have ever taken or accepted possession of any
part of the real or personal property described in

said contracts.

Said notice of surrender did not operate as a sur-

render oi- tci-mination of said or any agreement con-

tained in said instrument of which Exhibit One is a
copy, and did not release defendant of all or any
liability under said instrument. Said contracts. Ex-
hibit One, Exhibit Two, and Exhibit Six, were at the

time of the commencement of this action, in full force

and effect, as was likewise the other lease, executed
pursuant to, and in accordance with, the provisions of

Exhibit One, covering the properties described in

Schedule *B,' thereto."

Twenty-sixth. The court erred in making that part of

its special finding Xo. 9 as follows:

"9. Said royalty * * * was so paid and deposited

bv ihc llaniinon Consolidated Cold Fi(Ods to the



18

credit of the Alaska Dredging Company without and
not upon any condition whatever. Alaska Dredging
Company did not, by accepting said pa>^nents, agree

to or accept any conditions whatever, and did not

thereby agree that said contract, Exhibits One, or

any of the said other leases were surrendered or ter-

minated, and neither did the Nome Dredging Trust,

nor its trustees, in its behalf, nor plaintiff, so agree

by reason of the payment of said money to, or the

acceptance thereof, by said Alaska Dredging Com-
pany. Neither Nome Dredging Trust nor its trus-

tees, nor plaintiff, nor Alaska Dredging Company,
become or were in any manner, or to any extent,

estopped by the payment and receipt of said money."

Twenty-seventh. The court erred in making that part

of its special finding No. 10 as follows:

"10. * * * Said payment was not in full of all

claims and demands of said E. E. Powell against

defendant, nor any claim or demand other than said

.judgment for balance of royalties and/or minimum
payments due said E. E. Powell for the year, 1927."

Twenty-eighth. The court erred in making its special

finding No. 12 as follows:

"12. The Bank of California, N. A., was not the

agent of plaintiff, nor of the Nome Dredging Trust,

nor of Alaska Dredging Company, except as escrow
agent to perform the duties provided by the escrow
instructions set forth as exhibits to plaintiff's com-
plaint. Said Bank of California, N. A., was agent of

defendant for like purposes and defendant agreed to

pay said Bank of California, N. A., the whole of its

compensation for acting as such escrow agent."

Twenty-ninth. The court erred in making its special

finding No. 13 as follows:

"13. In a certain action in this court numbered
3075 and entitled E. E. Powell, plaintiff, v. Hamnion
Consolidated Gold Eields, a corporation, the defend-
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ant herein, it was finally adjndf^ed by a final judg-

ment dnlv given, made and entered l)v this Conrt on
September 17th, 1928, that said E. E. Powell, plain-

tiff, who is also plaintiff in this action, was entitled

to recover, and he did by said JiidgnHMit recover from
the defendant herein the entire balance of royalty

and/or mininuim annual payment due said E. E.

Powell on December 1st, 1927, from said defendant

Hammon Consolidated Gold Fields, on said contracts.

Exhibit One and Exhibit Two, amounting to $25,-

000.00 less the sum of $527.79 theretofore voluntarily

paid thereon by defendant, and also the entire royalty

and/or minimum annual payment due said E. E.

Powell on December 1st, 1927, from defendant Ham-
mon Consolidated Gold Fields on said contracts Ex-
hibit One and Exhibit Six, amounting to $10,000.00

and it was thereby finallv adjudged that the said con-

tracts Exhibit One and Exhibit Two and Exhibit Six

were valid and enforceable contracts when executed,

and that the same were in force, and had not been
terminated up to and including the 29th day of De-
cember, 1927, and in and by said judgment, the

defendant is estopped to allege and claim otherwise.

In said action in this court, numbered 3075, the said

defendant Hammon Consolidated Gold Fields duly

appeared and the said judgment has been finally

affirmed on appeal by the United States Circuit Court
of Appeals for the Ninth Circuit, and the mandate
of said Circuit Court of Appeals affirming said judg-

ment has been duly filed in said cause in this court."

Thirtieth. The court erred in making its special finding

No. 14 as follows:

''14. The Nome Dredging Trust has, and its trus-

tees have fully done, and performed all things pro-

vided by said contract. Exhibit One, to plaintiff's

complaint on their part to lie done and pei-foi-med."

Thirty-first. The court erred in making its special find-

ings numbered 15, IG, 17, 18, 19, 20, 21, 22, 23 and 24, and

each thereof.
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Thirty-second. The court erred in making its conclu-

sion of law No. 1 as follows

:

"1. The contract, Exhibit One, to plaintiff's com-

plaint, is a valid and enforceable contract of lease

between the trustees of the Nome Dredging Trust, as

lessors, and defendant as lessee, and said trust was
not required by the laws of Alaska to pay any cor-

porate tax or to tile any papers to give it standing as

an entity."

Thirty-third. The court erred in making its conclusion

of law No. 2 as follows

:

''2. Said contract of lease was not surrendered or

terminated as alleged by defendant in its answer, but

continued in full force and effect during the entire

year of 1928, and was still in full force and effect at

the time of tiling plaintiff's complaint herein."

Thirty-fourth. The court erred in making its conclu-

sion of law No. 3 as follows:

''3. The contract. Exhibit Two, to plaintiff's com-

plaint, is a valid and enforceable contract of lease

originally made by E. E. Powell as lessor and Nome
Dredging Trust and its trustees as lessees. The ob-

ligations of Nome Dredging Trust, and its trustees

thereunder, have been assumed by defendant by virtue

of the provisions of said contract Exhibit One."

Thirty-fifth. The court erred in making its conclusion

of law No. 4 as follows

:

"4. Said contract of lease. Exhibit Two, was not

surrendered or terminated as alleged by defendant in

its answer, but continued in full force and effect at

the time of filing plaintiff's complaint herein."

Thirty-sixth. The court erred in making its conclusion

of law No. 5 as follows

:

*'5. There is due to plaintiff from defendant on
said contract of lease, Exhil)it Two, the whole of the
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royalty and/or niiniinum annual pajanent, falling due
on Dof'omher 1st, 1928, amounting to $25,000.00 and
plaintiff is entitled to judgment against defendant
therefor on the First Count or Cause of Action set

forth in this complaint herein, together with interest

thereon from December 1st, 1928, at 87^ per aniium
and costs of suit."

Thirty-seventh. The court erred in making its con-

clusion of law No. 6 as follows:

''6. The contract, Exhibit Six to plaintiff's com-
plaint, is a valid and enforceable contract of lease

originally made by K. E. Powell as lessor and Nome
Dredging Trust and its trustees as lessees. The
obligations of Nome Dredging Trust, and its trustees

thereunder, have been assumed by defendant bv
virtue of the provisions of said contract Exhibit
One."

Thirty-eighth. The court eri-ed in making its conclu-

sion of law No. 7 as follows:

''7. Said contract of lease. Exhibit Six, was not

surrendered or terminated as alleged by defendant in

its answer, but continued in full force and effect dur-

ing the entire year of 1928, and was still in full force

and effect at the time of filing plaintiff's complaint
herein."

Thirty-ninth. The court eri'od in making its conclusion

of law No. 8 as follows:

''8. There is due to plaintiff from defendant on
said contract of lease. Exhibit Six, the whole of the

royalty and/or minimum annual payment falling due
thereon on December 1st, 1928, amounting to $10,-

000.00 and plaintiff is entitled to judgment against
defendant therefor on the Second Count or Cause
of Action set forth in his complaint herein, together
with interest thereon from December 1st, 1928, at 8%
per annum and costs of suit. Let judgment be en-

tered accordingly for the total sum of $3r),000.00 with
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interest thereon from the 1st day of December, 1928,

at the rate of 8% per annum, and costs of suit."

Fortieth. The court erred in directing that judgment

be entered against the defendant in accordance with its

iindings filed herein.

Forty-first. The court erred in making, filing and en-

tering its final judgment herein dated October 23d, 1929, in

favor of plaintiff and against the defendant whereby it is

adjudged that the plaintiff have and recover from the

defendant the sum of $37,500.82, and costs taxed at $48.50

and interest from the date of such judgment.

ARGUMENT.

FIRST: UNDER THE AGREEMENT DEFENDANT IS NOT LIABLE
FOR PAYMENTS AFTER SURRENDER, (a) BECAUSE
THE AGREEMENT IS ESSENTIALLY AN OPTION WITH
INCIDENTAL POSSESSORY RIGHTS; AND (b) BECAUSE,
EVEN IF IT IS NOT AN OPTION, IT HAS A SPECIFIC
CLAUSE RELIEVING DEFENDANT OF LIABILITY FOR
SUCH PAYMENTS, (c) ANY DOUBT AS TO EITHER OF
THE FOREGOING PROPOSITIONS IS, UNDER WELL SET-

TLED RULES OF CONSTRUCTION, TO BE RESOLVED
IN FAVOR OF DEFENDANT.

A. The Agreement is Essentially an Option With Incidental

Possessory Rights.

The agreement naturally falls into two principal parts.

The first (paras. 1-6 inclusive, Tr. pp. 34-37) deals with

the purchase by defendant of the town lots and personal

property described in Schedule "iV"; the second (paras.

7-38, Tr. pp. 37-52) has to do with a mining lease and op-

tion on the mining property described in Schedules "A"
to "D."
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By paragraph 1 the Trust agrees to sell and Gold

Fiel'ls fo huij the personal property and town lots for

$15r),000.00 (Tr. pp. 34-35). By paragraph 5 the Trust, on

August 15, 1923, is to execute a bill of sale and deed and

to place the same in escrow until the pui'chase price is

paid (Tr. p. 37). Gold Fields is to make its first payment

of $r)0,000.00 on or ])efore September 1, 1923; the balance

is to bo paid in installments on November 1, 1924, and

Nov('ml)er 1, 192r) (Tr. ]). 35).

Paragraph 2 contains the ]iroviso (Ti-. ]ip. 35-3(5)

:

"Provided, however, at any time prior to Decem-
ber 1, 1923, Gold Fields shall have the right to sur-

render all and singular its i-ights under this agree-

ment and restore to the Trust all the town lots, min-

ing claims and other real and personal property

covered hereby, said personal property being in at

least as good condition as when received, reasonable

wear and tear excepted, and in that event Gold Fields

will be absolved from an}^ liability to make further

payments on account of said personal property and
tomi lots, but the Trust shall keep and retain the said

sum of $50,000.00 flic ohlifjation to pafi which is ab-

solute and not optional."

This clause, of course, refers to a sun'onder before De-

cciiilxT 1, 1923. l>y suiT.'TKleriiig the agreement before

tlml date, defendant could have relieved itself of liability

for llic balance of the purchase price of the personal

property and town lots. But such a surrender would not

have affected the first pa\Tnent of $50,000.00, ''the obliya-

fiov to pnji which is absohite and not optional."

This provision shows that the parties expressed them.-

selves in plain words, when they intended to impose an

nbsolute, as distinguished from an optional, obligation.

The ayreentent provides for no other payment in the same

or similar terms.
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Paragraph 6 (Tr. p. 37) provides that if Gold Fields

''shall not exercise or shall surrender the option for the

mining ground hereinafter contained," then it will, on de-

mand, reconvey the town lots to the Trust. This pro-

vision shows that the parties regarded the agreement with

respect to the mining property as being primarily an

option, and it shows, too, that the agreement should not

be construed as containing an unqualified lease, inde-

pendent of the option. The provision is that the town lots

must be reconveyed on demand, if the option is sur-

rendered. But the parties must have known that if the

agreement was to continue as a lease, after surrender of

the option, then defendant, as a practical matter, would

have to mine the ground, and in such event would need the

town lots. If the parties had intended an unqualified

lease, ihej would not have provided for a reconveyance

of the town lots during the term.

Paragraph 7 turns from the subject of personal prop-

erty and town lots to the subject of mining property, with

which the second main part of the agreement deals. By

paragraph 7 the Trust agrees that, on or before August

15, 1923, it will obtain mining leases and options in favor

of the Trust from Alaska Dredging Company and E. E.

Powell upon the properties described in Schedules **B,"

'*C" and ''D" (Tr. p. 37).

In consideration of the agreement to purchase the per-

sonal property and town lots (Tr. p. 38), the Trust, by

paragraph 8, grants Gold Fields a mining lease and op-

tion upon the mining property owned by the Trust and

described in Schedule "A" and upon the interest to be

obtained by the Trust under its agreements with the

owners of the properties in the other schedules. The ex-



25

iression "mininfj: lease and option" is customarily used

n the mining industry to denote an agreement which is

ssentially an option to purchase, the term ''lease" having

eference to the rights of possession and exploitation,

^'hich are conferred in aid of the option (see authorities

iil'ra First, C, 1).

It is significant that the undertaking with reference to

lie personal property and town lots, with its absolute

bligation for the initial payment of $50,000.00, is

pecifically stated to he the consideration for the mining

ease and option on the mining property. Tf the parties

ad regarded the agreement as being primarily a lease,

\w obligation to pay rent would have afforded consid-

ration for the lease and for any subsidiary option. The

act that the parties provided a different consideration,

irhich would have been an unusual and wholly unneces-

ary consideration for a lease, indicates that they did not

ntend to make a lease.

l*ai'agraph 8 contains the operative clause. This clause

ises the woi'd y rants, a woi-d commonly used to give an

iptioii, l)ut inappropriate to create a lease. Nowhere in

he agreement do the parties use "lease" or "let," or

heii- equivalents as operative words.

I'aragraph 9 fixes the purchase price of the mining

)r()perty owned by the Trust, that is, the option price,

jecause the agreement is admittedly not one of outright

)urchase. The price for the Trust property is $600,000.00,

)ayal)]e "prior to the expiration of the term of this op-

ion (Tr. p. 39), "provided, however, that the minimum

imoniil ])ai(l aiiimally on account of purchase price shall

e $2r),000, commencing in the yeai- 192;')" (Tr. p. 39).
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Next follows a provision (para. 9, Tr. p. 39) that "The

said payments on account of purchase price shall also be

deemed to he and shall constitute rental for the use and

occupation of the said mining property hereby demised

and leased for the full term of this lease." This provision

although much stressed by plaintiffs, strongly tends to

show that the agreement is essentially an option. A thing

obviously is to be deemed something else only if it is not

that something else, but is, for a certain purpose, to be so

considered (Harder v. Irivin (N. D. N. Y.), 285 Fed. 402,

405-406, and cases cited). For instance, under a me-

chanics' lien statute providing that thirty days' cessation

of work ''shall be deemed equivalent to completion," the

thirty days' cessation is not completion, but is to be so

considered for the special purpose of filing a claim of lien

{KercHoff Co. v. Olmstead, 85 Cal. 80, 24 Pac. 648).

Therefore, in saying that the minimum payments were

deemed to he rental, the agreement said that they were

not rental, but were to be considered as rental for some

particular purpose. That purpose, clearly, was to cover

the situation which would come about if the Trust should

exercise the right of termination given it by paragraph

27 (Tr. pp. 46-47), after Gold Fields had made minimum

annual payments. The parties had expressly provided

that such payments should be "on account of purchase

price," and on elementary principles, the Trust, if it ter-

minated the agreement, would have to return prior pay-

ments "on account of purchase price," unless by the

agreement, it properly reserved the right to keep them

(13 C. J. 620; 9 C. J. 1207). On equally elementary prin-

ciples, it was unnecessary to make an express provision

for the retention of prior payments, in the event of a
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surrender of the agreement by defendant, because defend-

ant could not, by a surrender, impose on the Trust an obli-

gation to return payments which defendant had thereto-

fore voluntarily made (48 C. J. 737; Bunch v. Elizabeth

City Lumber Co., 134 N. C. 116, 46 S. E. 24, 27).

Therefore, in providing that the minimum x^ayments,

which are primarily "on accoiint of purchase price/' shall

"also be deemed to be and constitute rental" (Tr. p. 39),

tlic parties undoubtedly meant to make clear that the

Trust could keep prior payments if the agreement should

be icrmiuatcd bij the Trust.

That the parties did not have the further purpose

attributed to them by plaintiffs in connection with para-

^i-aph 9, of putting defendant under an absolute obliga-

tion to go on making minimum payments as ''rent," is

very clear. They did not make a general provision that

nil minimum purchase price payments are to be deemed

icntal, but provided that these pa^mients are to '*be

deemed to be and shall constitute rental for the use and

occupation of the said mining property" (Tr. p. 39). This

is equivalent to a provision that Gold Fields shall not

l)e liable for minimum payments in tlie absence of use and

occupation, i. e., actual possession, because it is only for

ufic and occupation that these payments ''on account of

purchase price" are "also to be deemed to be and shall

constitute rental."

or course. Gold Fields might voluntarily make minimum

payments for a period during which it had not been in

possession. Rut such payments would not be for use and

occupation. They would be made to keep the option alive.

Primarily, all miuiiiiuiu paymonts are "on account of pur-
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chase price," and the agreement does not accord them

the secondary character of rental (also deem them to be

rental) apart from possession in fact. Once possession is

surrendered, therefore, all absolute obligation for unac-

crued minimum payments ceases.

The intent to limit any absolute obligation for "rent"

to periods of actual possession is further shown by the

difference between the language of paragraph 9 regard-

ing minimum payments and the language of paragraph 16

regarding royalties on production. Royalties are to l)e

paid "as and by way of rental'' (para. 16, Tr. p. 42). It

is parenthetically provided that they "shall also be paid

and received on account of purchase price" (Tr. p.

42), and with respect to them there is no provision about

use and occupation. This, obviously, is because royalties

could only come from working the ground, and are iti sep-

arable from possession. There was no need to limit the

obligation to pay them to the period of actual possession,

because that limitation is inherent in the nature of royal-

ties. But minimum payments have no inherent connection

with possession, and the agreement therefore pro\ddes

that they are to be deemed rental only for actual use and

occupation.

This limitation is not affected by the concluding phrase

of the provision that the purchase price pa^Tuents shall

"also be deemed to be and shall constitute rental for the

use and occupation of the said mining property hereby

demised and leased for the full term of said lease" (Tr.

p. 39). The last phrase undoubtedly was used because

the parties, in dramng the agreement, had no way of

knowing how long it would last. Apart from the question,
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here in dispute, as to whether the agreement could be

surrendered, it admittedly would end if Gold Fields should

exercise its option to purchase, or if the Trust should

terminate the agreement for Gold Fields' default. The

term of "said lease"—and, if the agreement is, as we con-

tend, predominantly an option, the word ** lease" means

llic possessory rights in aid of the option—was uncertain.

The expression "for tlie full term of said lease" was

tliereTore used to show that "rent" could not exceed tlie

iiiiiiiiuum payments for whatever time the "lease" might

continue.

l>('fore leaving paragraph 9, it is important to note its

close and harmonious relation to the termination and for-

feiture provisions of paragraph 27. Tt was, as already

pointed out, in aid of paragraph 27 that the parties, in

paragraph 9, used the language with reference to deem-

ing the minimum annual payments to be rental. Para-

graph 27 makes it clear that there is no inconsistency

between this purpose of the parties and the qualifying pro-

visions whereby these payments are only to be considered

as rent for use and occupation. That paragraph authorizes

the Trust, in the event of termination, to keep all prior

payments "on account of the option" (Tr. p. 47), thus in-

cluding payments made to keep the option alive, as well

as payments covering periods of actual possession ; it

provides, too, that such payments "on account of the

option'' are to be retained "as rental for tlie use and

occupation of the property," which language obviously

'overs payments i-eferable to actual possession, nud "as

consideration for the rights conferred on Gold Fields

lierel)y," which language has unmistakable reference to

payments made to keep the option alive.
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Paragraph 11 (Tr. pp. 39-40) provides that on or before

August 15, 1923, the Trust will deliver possession of the

mining property, and that, '* subject only to the obliga-

tion to pay royalties and/or minimum annual payments,"

Gold Fields shall have the right to mine the property

"as long as this agreement shall remain in effect." Pos-

session is not granted subject to any obligation for i-ent,

but subject to the obligation to pay royalties and/or

minimum payments. This language was evidently used

advisedly, and for the reason that the minimum payments

are not rent, but are only deemed to be rent for the

limited purposes above shown.

Paragraph 15 of the agreement deals with cessation of

operations. It begins by stating that the primary purpose

of the dredges referred to in prior paragraphs shall be

to mine the ground covered by the agreement. Then fol-

lows the provision that Gold Fields need not work the

dredges exclusively or continuously on that ground, but

may in its uncontrolled discretion remove them to other

ground (Tr. p. 41). Then follows (Tr. p. 41 )

:

<<* * * and Gold Fields shall have the right when
and as often as it shall deem to be advisable for any
reason whatsoever, of which it will be the sole judge,

to cease and suspend mining operations on said

ground, provided only that in such event it shall pay
to the respective owners the minimum annual pay-
ments and excess of minimum annual payments
above and over royalties paid up to the time

of cessation of mining operations."

Here is an express grant to Gold Fields of the right to

cease work at any time and for any reason, subject to the

one condition that it make the payments accrued up to the

time of cessation.
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This provision illustrates the varied ways by which

the purpose and character of the agreement are mani-

fested and declared. To say that Gold Fields may cease

operations at any time and for any reason without lia-

bility, except for accrued royalties and minimum pay-

ments, comes to the same thing as to say that defendant

may surrender the agreement, or that the agreement is

an option. The same thought appears again in paragraph

27, wliere tlie agreement, after providing that the Trust,

upon termination of the agreement, may keep prior pay-

ments and recover accrued payments, goes on to say (Tr.

p. 47)

:

"No other or further liahilitif shall he imposed on
Gold Fields for breach of contract."

Paragraph 19 provides (Tr. p. 43):

"Tf in any year the total amount of royalties so

deposited shall not equal the mininnim annual pay-

ments for such year as hereinbefore specified, then

on or before December first of such year Gold Fields

will deposit with said bank for the account of the

Trust such sum as will make the total amount so

deposited during such year for such account equal to

such minimum annual payment, provided, however, if

the total purchase price and accrued interest shall not

have been paid on or before December 31, 1935, then

any unpaid balance will be so deposited on or before

said date."

Here again, we submit, a provision stressed by plain-

tiffs does not make for them but against them. The

minimum annual payments ''hereinbefore specified" are

tlic payments mentioned in paragraph 9, which are

primarily ''on account of purchase price" (Tr. p. 39).

Consequently, the provision for their deposit is a pro-

vision 1() deposit purchase price payments, which are
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unquestionably optional, unless based on actual possession.

Furthermore, the obligation to deposit a minimum pay-

ment arises only "if in any year the total amount of

royalties so deposited shall not equal the minimum annual

payments for such year" (Tr. p. 43). Since no royalties

could be deposited unless Gold Fields had been mining

the ground, this provision again shows that the parties

did not intend Gold Fields to be under an absolute lia-

bility for minimum annual payments, unless it was in

possession.

Moreover, the argument which plaintiffs base on para-

graph 19 is overcome by its own consequences. If the

agreement is construed as requiring Gold Fields to deposit

the minimum annual payments for 1928, then it would

have to be construed as also requiring Gold Fields to de-

posit ^'fhf fofal purchase price and accrued interest * * *

on or before Decemher 31, 1935" (Tr. p. 43), because the

agreement deals in similar terms with the deposit of

minimum annual payments and the deposit of the whole

unpaid balance of the price. On such a theory, while de-

fendant has an option on the jjroperty, it is nevertheless

liable for the total purchase price and accrued interest,

whether it exercises the option or not.

Paragraph 21 deals with the subsidiary agreements,

that is, the agreement between the Trust and Alaska

Dredging Company (which, l^ecause of the nonsuit, is not

involved on these appeals), and the two agreements be-

tween the Trust and E. E. Powell (Exhs. Two and Six,

Tr. pp. 84, 112). This paragraph provides (Tr. p. 44):

**Gold Fields will pay to the respective owners of

the real property enumerated in Schedules B, C and
D, the royalties and/or minimum annual payments
specified in the respective leases of and options for
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said real property in the manner and form therein
specified, and in p:eneral will do and perform all

thin<]^s to be performed by the Trust under the terms
and conditions of said leases and options as long as
this agreement shall remain and he in effect."

The subsidiary agreements between E. E. Powell and

the Trust provide (Exh. Two, para. 28, Tr. p. 98; Exh.

Six, para. 27, Tr. p. 124)

:

*' Permission is hereby given to the Trust to place

Hammon Consolidated Gold Fields, a corporation

organized under the laws of the State of Maine, in

possession of the property covered by this agreement
with the right to work and operate under the terms
hereof, upon the express assumption of the Trust's

obligations and liabilities hereunder by said Hammon
Consolidated Cold Fields, and in such event and as

long as said Hammon Consolidated Gold Fields shall

so remain and he in possession the Owner will look

exclusively to it for performance of such obligations

and will release the Trust from all liability therefor."

The agreements, therefore, on which Powell bases his

suit, thus specifically provide that the obligations of Gold

Fields to him are for "as long as said Hammon Consoli-

dated Gold Fields shall so remain and be in possession"

(Tr. p. 98). Here is another plain recognition that

defendant is not liable for any payments on the mining

ground independentlg of possession.

The agrei^ment as so far developed shows, we submit,

a clear right of surrender in Gold Fields. At such a

stage it is natural to suppose that the parties would make

some correlative provision, as foreshadowed in paragraph

9, for the protection of the Trust, in the event that Gold

Fields should continue operations but should fail to make

payments. Such provision appears in paragraph 27.



34

Paragraph 27 authorizes the Trust to declare the agree-

ment terminated if Gold Fields fails to deposit minimum

annual payments, or otherwise defaults. Upon such

termination all rights of Gold Fields under the agree-

ment "will cease and terminate" and 'Hhe Trust will have

the right to keep and retain all moneys heretofore paid to

it by Gold Fields on account of the option * * *" (Tr.

p. 47).

It is at once apparent that, by describing the progress

payments as payments ''on account of the option," the

parties again emphasized the primarily optional char-

acter of the agreement. It is apparent, too, that v/hen

they had provided that the Trust, upon termination, could

keep these payments, no further provision in this behalf

could add to the rights of the Trust. Anything more

could only define and limit the broad right already

granted. It is, therefore, highly significant that the par-

ties, without a break in the sentence, went on to say that

the payments should be kept "as rental for the use and

occupation of the property the subject of this agreement,

and as consideration of the rights conferred on Gold

Fields hereby."

It is not unlikely that this provision was inserted to

overcome possible doubts as to the validity of the pre-

ceding clause. A provision for forfeiture of payments
*

' on account of the option '

' is, standing alone, at least sug-

gestive of an unenforceable penalty. But, however this

may be, the words used with reference to the money to be

kept by the Trust, are opposed to plaintiffs' theory that

such money had been originally paid as rent under a lease.

If such money had been originally paid as rental, then the

agreement would not have provided that it might be
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retained as rental, or as consideration for other rights

conferred by the agreement.

Paragraph 27 was plainly intended to carry out the

provision of paragraph 9, that minimum payments by

Gold Fields, though primarily 'S:)n account of purchase

price" (para. 9, Tr. p. 39), are to be deemed rent; that is,

are to be so considered for some specific purpose. Para-

graph 27 states the purpose, namely, that these payments

may be retained by the Trust after termination of the

agreement.

Furthermore, both paragraph 9 and paragraph 27 al-

low these payments to assume the character of rent only

for use and occupation. The possibility that Gold Fields

might make payments solely to retain its option and pos-

sessory rights is, as we have already pointed out, covered

by the provision of paragraph 27 that the Trust, upon

tennination, may keep ''all moneys * * * paid =* * *

on account of the option * * * as consideration of the

rights conferred on Gold Fields hereby" (Tr. p. 47).

Paragraph 27 further provides that, in the event of

termination by the Trust,

''Gold Fields will be without further obligation

to make other or further payments to the Trust on
account of said option except pa^^nents of accrued
royalties" (Tr. p. 47).

Then follows, as a separate sentence, the vsweeping pro-

vision :

"No other or further liability shall be imposed on
Gold Fields for breach of contract."

This provision is the subject of the next subdivision of

this brief (infra First, B). We will not anticipate what
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is there said, except to say that the whole construction

and purport of paragraph 27 shows that the concluding

sentence was to exclude the last possibility of any ab-

solute obligation on Gold Fields, so that if it should be

contended that the agreement was more than an option,

Gold Fields could not, on the theory of breach of con-

tract, be held for any liability beyond that stated in

paragraph 27. Such a provision for limitation of

liability indicates that the parties were primarily con-

cerned with making an option.

So, in McHenry v. Mitchell, 219 Pa. 297, 68 Atl. 729,

the court said regarding a provision in a coal mining

agreement whereby, upon failure to make certain pay-

ments, the agreement was to become null and void and

"all parties hereto to be released from all liability here-

under" (68 Atl. 730):

"When the parties wrote that clause into their

agreement, they intended, and thus declared it to be

their intention, that the instrument should be con-

sidered an option to purchase, and not a binding

contract of sale."

See also:

Richardson v. Dell, 245 Mo. 317, 149 S. W. 15;

Williamson v. Hill, 154 Mass. 117, 27 N. E. 1008;

Snider v. Yarhrough, 43 Mont. 203, 115 Pac. 411,

412.

Paragraph 36 provides that "Gold Fields will not cre-

ate or suffer any lien to attach to any of the real prop-

erty enumerated in Schedule A and under option hereby"

(Tr. p. 51) ; further that the Trust may post nonliability

notices "on the ground covered hy this option" (Tr. p.
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51). The parties here refer to the entire agreement as

''this option"; they refer to the property as being under

option, not under lease, and they limit their obligation to

protect the Trust against liens to the property "under

option."

That the main agreement cannot be reasonably con-

strued as an absolute lease is further shown by a refer-

ence to the agreement (Exh. Six, Tr. p. 112) between

E. E. Powell and the Trust, which is the basis of the

second cause of action in No. 6024, and involves the

properties in Schedule ''D" of the main agreement. The

annual payments to be made on the properties in this

schedule are $5000.00 a year for 1925 and 1926, and

$10,000.00 a year from 1927 to 1935, a total of $100,000.00.

The purchase price for the same properties is $80,000.00

and defendant's admitted option was to purchase them

for that amount (Exh. Six, Tr. pp. 113-114). But,

according to plaintiffs, defendant is under an absolute

obligation for the whole price, because, notwithstanding

its surrender of the option, it must continue the annual

payments as rental until it has paid the whole price.

On such a theory the agreement is an absolute con-

tract of sale. So, in the case of Tn re Morris (M. D. Pa.)

156 Fed. 597, the court said regarding an agreement

claimed to be a ''lease" of personal property (p. 600):

"But the determinative thing, from which there is

no escape, is that, not only is there a positive engage-

ment on the part of the so-called bailee to pay the

sum stipulated, with interest, but upon such payment,
without more, the goods wnthout rjualification are to

be his. Call it what you will, and hedge it about

with conditions as you may. this is nothing but an
agreement of sale. In re Tice (D. C), 15 Am. Bankr.
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Rep. 97, 139 Fed. 52. From the moment the writing

was executed, the one party was obligated for the

price, and the other upon its payment was bound to

transfer the title. There was to be a bill of sale, it

is true, but that was a mere form, the bailor having

agreed to give it, and possession having been parted

with at the time."

See also:

In re Press Printers and Publishers (D. C. N. J.)

4 F. (2d) 159;

In re Rinker (M. D. Pa.) 174 Fed. 490, 496-497;

Miller v. Steen, 30 Cal. 402, 406;

American Can Co. v. White, 130 Ark. 381, 197 S.

W. 695, 696-697;

Steele v. State, 159 Ala. 9, 48 So. 673, 674;

Vette V. J. S. Merrill Drug Co., 137 Mo. App. 229,

117 S. W. m^, 670-671.

Plaintiffs' contention with reference to the agreement

evidenced by Exhibit Six, violates common sense by at-

tributing to the parties an intention to give defendant

an option and at the same time to bind defendant to pay

the whole purchase price as rent for a twelve-year term.

This agreement is the same in its material terms as the

main agreement and the same as the second agreement

between E. E. Powell and the Trust (Exh. Two, Tr. p.

84). If it is an option the other agreements must like-

wise be options.

To summarize briefly the considerations based on the

agreement itself which shows it to be primarily an option

:

1. The distinction made by the agreement between

the provisions for the purchase and sale of the personal

property and town lots (para. 1-6, Tr. pp. 34-37) and the
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provisions relating to a mining lease and option upon the

mining properties (Tr. pp. 34, 37-52).

2. The fact that the agreement concerning the mining

properties grants a mining lease and option (e. g., pre-

amble, Tr. p. 34; para. 7, Tr. p. 37; para. 8, Tr. p. 38).

If the language of such an agreement leaves doubt as

to its essential character (infra First, C, 1), then, on

settled rules of construction, the doubt is to be resolved

in favor of the dominance of the option (infra First,

C, 1).

3. The specific provision that the obligation to make

the initial pa)^nent of $50,000.00 on the personal prop-

erty and town lots "is absolute and not optional" (para.

2. Tr. p. 36).

4. The fact that the agreement nowhere else contains

any language similar to the foregoing.

5. The fact that the purchase of the personal property

and town lots, including the absolute obligation for the

first payment of $50,000.00 is stated to be the considera-

tion for the agreement regarding the mining properties

(para. 8, Tr. p. 38).

6. The provision for reconveyance, on demand, of the

town lots, for which Gold Fields has paid in full, **Tn

the event that Gold Fields shall not exercise or shall

surrender the option for the purchase of the mining

ground" (para. 6, Tr. p. 37).

7. The use in the operative clause of the word

"grants," which is a word appropriate to give an option

(para. 8, Tr. p. 38).

8. The absence of any operative words like "lease"

or "let" customarily used to create leases.
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Kep. 97, 139 Fed. 52. From the moment the writing

was executed, the one party was obligated for the

price, and the other upon its payment was bound to

transfer the title. There was to be a bill of sale, it

is true, but that was a mere form, the bailor having

agreed to give it, and possession having been parted

with at the time."

See also:

In re Press Printers and Publishers (D. C. N. J.)

4 F. (2d) 159;

In re Rinker (M. D. Pa.) 174 Fed. 490, 496-497;

Miller v. Steen, 30 Cal. 402, 406;

American Can Co. v. White, 130 Ark. 381, 197 S.

W. 695, 696-697;

Steele v. State, 159 Ala. 9, 48 So. 673, 674;

Vette V. J. S. Merrill Drug Co., 137 Mo. App. 229,

117 S. W. 666, 670-671.

Plaintiffs' contention with reference to the agreement

evidenced by Exhibit Six, violates common sense by at-

tributing to the parties an intention to give defendant

an option and at the same time to bind defendant to pay

the whole purchase price as rent for a twelve-year term.

This agreement is the same in its material terms as the

main agreement and the same as the second agreement

between E. E. Powell and the Trust (Exh. Two, Tr. p.

84). If it is an option the other agreements must like-

wise be options.

To summarize briefly the considerations based on the

agreement itself which shows it to be primarily an option:

1. The distinction made by the agreement between

the provisions for the purchase and sale of the personal

property and town lots (para. 1-6, Tr. pp. 34-37) and the
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provisions relating to a mining lease and option upon tlie

mining properties (Tr, pp. 34, 37-52).

2. The fact that the agreement concerning the mining

properties grants a mining lease and option (e. g., pre-

amble, Tr. p. 34; para. 7, Tr. p. 37; para. 8, Tr. p. 38).

If the language of such an agreement leaves doubt as

to its essential character (infra First, C, 1), then, on

settled rules of construction, the doubt is to be resolved

in favoi- of the dominance of the option (infra First,

C, 1).

3. The specific provision that the obligation to make

the initial pa>nnent of $50,000.00 on the personal prop-

erty and town lots "is absolute and not optional" (para.

2. Tr. p. 36).

4. The fact that the agreement nowhere else contains

any language similar to the foregoing.

5. The fact that the purchase of the personal property

and town lots, including the absolute obligation for the

first pa>Tnent of $50,000.00 is stated to be the considera-

tion for the agreement regarding the mining properties

(para. 8, Tr. p. 38).

6. The provision for reconveyance, on demand, of the

town lots, for which Gold Fields has paid in full, ''Tn

the event that Hold Fields shall not exercise or shall

surrender the option for the purchase of the mining

ground" (para. 6, Tr. p. 37).

7. The use in the operative clause of the word

** grants," which is a word appropriate to give an option

(para. 8, Tr. p. 38).

8. The absence of any operative words like ''lease"

or "let" customarily used to create leases.
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9. The fact that the minimum payments, here claimed

as **rent," are expressly stated to be "on account of

purchase price," i. e., are fundamentally optional, and

have only a secondary character as rental (*' shall also

be deemed to be rental," para. 9, Tr. p. 39).

10. The purpose of the ''deemed to be rental" provi-

sion which undoubtedly was to effectuate the termination

and forfeiture clause, not to create a binding obligation

for rent independently of possession.

11. The fact that the minimum purchase price pay-

ments can only be deemed to be rental for use and occupa-

tion, thus excluding the idea of any absolute liability for

*'rent" in the absence of possession (Tr. p. 39).

12. The fact that royalty payments, which are inher-

ently inseparable from possession, are to be made in

the first instance "as and by way of rental" (para. 16,

Tr. p. 42), whereas, with respect to minimum payments,

which have no necessary connection with possession, it

is provided that they are only to be deemed rental for

use and occupation, i. e., actual possession (Tr. p. 39).

13. The fact that the minimum payments under one

of the E. E. Powell agreements (Exh. Six, Tr. p. 112),

which plaintiffs claim are absolutely payable as rent,

exceed the option purchase price; that agreement being

similar to the other agreements involved.

14. The fact that the agreement requires deposit of

"the total purchase price and accrued interest" on or

before December 31, 1935, in similar language to that in

which it requires deposit of minimum annual payments

here claimed as rent (para. 19, Tr. p. 43).
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15. The express grant to Gold Fields of the right to

cease work subject only to the making of accrued pay-

ments (para. 15, Tr. pp. 41-42).

16. The provisions in the subsidiary agreements

whereby the owners of the properties thereby covered

are to look to Gold Fields for performance as long as it

remains in possession (Tr. pp. 98, 124).

17. The provision that, in the event of termination

by the Trust, the Trust may keep **all moneys heretofore

paid to it by Gold Fields on account of the option" (para.

27, Tr. p. 47).

18. The fact that the Trust is to ''keep and retain"

such payments '*as rental for the use and occupation of

the property" and '*as consideration of the rights con-

ferred on Gold Fields hereby" (para. 27, Tr. p. 47). Pay-

ments to be retained as rental could hardly have been

originally made as rental.

19. The provision that no other or further liability

than that described in paragraph 27 shall be imposed on

Gold Fields for hreach of contract (para. 27, Tr. p. 47;

also infra. First, B).

20. The provision in paragraph 33, whereby the Trust

agrees to refrain from mining in the Cape Nome Mining

and Recording District **if Gold Fields shall remain in

possession under this agreement during such term or

shall have completed pajTnents hereunder" (Tr. p. \^0).

21. The reference in paragraph 36 to the entire agree-

ment as "this option" and to the property as being

"under option."

We do not claim that each of the foregoing considera-

tions is of controlling importance in itself, but the cumula-
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live force of all of them, we submit, leaves no reasonable

doubt that the dominant purpose of the agreement was the

option.

B. Paragraph 27 of the Agreement, After Providing- that the

Trust, in the Event that the Agreement is Terminated by
It, Cannot Recover Further Payments, Except Accrued
Payments, Also Provides: "No Other or Further Liability

Shall be Imposed on Gold Fields for Breach of Contract."

This is a Clear Limitation of Plaintiffs' Remedies and of

Defendant's Liability.

For convenient reference we quote paragraph 27 of

the agreement in full (Tr. pp. 46-47)

:

"If Gold Fields shall fail to deposit minimum an-

nual payments hereafter to accrue, or unpaid bal-

ance of purchase price and accrued interest, or

vouchers in lieu thereof, at the times and in the man-
ner as hereinbefore provided, and shall also fail to

so deposit within thirty days after the Trust shall

have given or shall have cause to be given written

notice of default and demand for payment to Gold
Fields, or if Gold Fields shall default in the per-

formance or observance of any other of its obliga-

tions or covenants contained herein or in any of the

leases and options covering the properties enumerated
in Schedules B, C and D and shall fail to remedy
such default within thirty days after notice and de-

mand to remedy, then the Trust at its option may
declare this agreement terminated, and thereupon all

the rights of Gold Fields hereunder will cease and
terminate, and in such event the Trust will have the

right to keep and retain all moneys heretofore paid

to it by Gold Fields on account of the option herein

contained as rental for the use and occupation of the

property the subject of this agreement and as con-

sideration of the rights conferred on Gold Fields

hereby, without obligation to account to Gold Fields

therefor, and Gold Fields will be without fur-

ther obligation to make other or further payments to

the Trust on account of said option except paxmient
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of accrued royalties. No other or further liability

shall be imposed on Gold Fields for breach of con-

tract."

It is a familiar rule, that **when the parties agree upon

the remedy which one of them is to have in case of a

breach of the contract by the other, that remedy is ex-

clusive" (Hickman v. Saivyer (4th C. C. A.) 216 Fed.

281, 283).

See also:

Magnolia Provision Co. v. Coleman (Texas) 3 S.

W. (2d) 412;

Municipal Gas Co. v. Lone Star Gas Co. (Tex. Civ.

App.) 259 S. W. 684, 692;

Ancrum v. Camden Water, Light and Ice Co., 82

S. C. 284, 64 S. E. 151, 156;

Nave V. Powell, 52 Ind. App. 496, 96 N. E. 395, 399;

First National Bank v. Fidler (Tex. Civ. App.) 191

S. W. 830, 832;

Wisdom V. Nichols d Shepherd Co., 29 Ky. L.

1128, 97 S. W. 18, 21;

Walters v. Akers, 31 Ky. L. 259, 101 S. W. 1179,

1181;

Avery Planter Co. v. Peck, 86 Minn. 40, 89 N. W.

1123, 1124.

Paragraph 27, we submit, clearly brings the cases at

bar within this principle. It begins by prescribing the

remedies of plaintiffs and the liabilities of defendant in

the event that Gold Fields fails to deposit a minimum

payment. In such event, the Trust may terminate the

agreement and defendant loses all rights under it. The

Trust may retain all previous pajnuents as rent for the
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tive force of all of them, we submit, leaves no reasonable

doubt that the dominant purpose of the agreement was the

option.

B. Para^aph 27 of the Agreement, After Providing- that the

Trust, in the Event that the Agreement is Terminated by
It, Cannot Recover Further Payments, Except Accrued

Payments, Also Provides: "No Other or Further Liability

Shall be Imposed on Gold Fields for Breach of Contract."

This is a Clear Limitation of Plaintiffs' Remedies and of

Defendant's Liability.

For convenient reference we quote paragraph 27 of

the agreement in full (Tr. pp. 46-47)

:

"Tf Gold Fields shall fail to deposit mininmm an-

nual payments hereafter to accrue, or unpaid bal-

ance of purchase price and accrued interest, or

vouchers in lieu thereof, at the times and in the man-
ner as hereinbefore provided, and shall also fail to

so deposit within thirty days after the Trust shall

have given or shall have cause to be given written

notice of default and demand for payment to Gold

Fields, or if Gold Fields shall default in the per-

formance or observance of any other of its obliga-

tions or covenants contained herein or in any of the

leases and options covering the properties enumerated
in Schedules B, C and D and shall fail to remedy
such default within thirty days after notice and de-

mand to remedy, then the Trust at its option may
declare this agreement terminated, and thereupon all

the rights of Gold Fields hereunder will cease and
terminate, and in such event the Trust will have the

right to keep and retain all moneys heretofore paid

to it by Gold Fields on account of the option herein

contained as rental for the use and occupation of the

property the subject of this agreement and as con-

sideration of the rights conferred on Gold Fields

hereby, without obligation to account to Gold Fields

therefor, and Gold Fields will be without fur-

ther obligation to make other or further payments to

the Trust on account of said option except payment
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of accrued royalties. No other or further liability

shall be imposed on Gold Fields for breach of con-

tract."

It is a familiar rule, that "when the parties agree upon

the remedy which one of them is to have in case of a

breach of the contract by the other, that remedy is ex-

clusive" (Hickman v. Saivyer (4th C. C. A.) 216 Fed.

281, 283).

See also

:

Magnolia Provision Co. v. Coleman (Texas) 3 S.

W. (2d) 412;

Municipal Gas Co. v. Lone Star Gas Co. (Tex. Civ.

App.) 259 S. W. 684, 692;

Ancrum v. Camden Water, Light and Ice Co., 82

S. C. 284, 64 S. E. 151, 156;

Nave V. Powell, 52 Ind. App. 496, 96 X. E. 395, 399

;

First National Bank v. Fuller (Tex. Civ. App.) 191

S. W. 830, 832;

Wisdom V. Nichols S Shepherd Co., 29 Ky. L.

1128, 97 S. W. 18, 21;

Walters v. Akers, 31 Ky. L. 259, 101 S. W. 1179,

1181;

Avery Planter Co. v. Peck, 86 Minn. 40, 89 N. W.

1123, 1124.

Parac!:raph 27, we submit, clearly brings the cases at

bar within this principle. It begins by prescribing the

remedies of plaintiffs and the liabilities of defendant in

the event that Gold Fields fails to deposit a minimum

payment. In such event, the Trust may terminate the

agreement and defendant loses all rights under it. The

Trust may retain all previous payments as rent for the
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occupation of the property and as consideration for the

rights granted to Gold Fields by the agreement,

''and Gold Fields will he without further obligation

to make other or further payments to the Trust on

account of said option except payments of accrued

royalties" (Tr. p. 47).

Then follows the provision that

"No other or further liahility shall he imposed on

Gold Fields for breach of contract."

This, we submit, is a plain statement that Gold Fields

shall he subject to the same liability for breach of con-

tract as it would incur if the Trust should terminate the

agreement, and to no other or further liability.

Plaintiffs argue, however, that the provision is not

operative unless the Trust exercises its right of termina-

tion. The intention of the parties, as reflected in the

agreement, is directly opposed to this contention.

Paragraph 27, except for the last sentence, is a form

of forfeiture or termination clause commonly used in

mining agreements. The last sentence is not a usual

provision. Plaintiffs argue that that sentence means that

if the agreement is terminated by the Trust, tJien and

then only, the remedies and liabilities of the parties are

limited, the Trust's remedies being to terminate the agree-

ment and keep prior payments, and defendant's further

liability being for accrued royalties or payments.

This construction gives paragraph 27 exactly the same

effect and meaning as it would have ivithout the last

sentence. Every consequence which plaintiffs attribute

to that sentence would follow without it. A landlord who

terminates a lease can recover only accrued payments;
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future rents are not recoverable (Gardner v. William S.

Butler Co., 245 U. S. 603; G. W. Youngs Mining Co. v.

Courtney (6th C. C. A.) 219 Fed. 868, 870-872; Watson

V. Merrill (8th C. C. A.) 136 Fed. 359, 364). So, too, it

is a familiar principle of the law of contracts that ter-

mination is a remedy inconsistent with and exclusive of

any right either to damages or to payments subsequently

to accrue (20 C. J. 14-15). In view of these principles

the contention of plaintiff's can only he maintained by

denying all effect and meaning to the provision, ^'No

other or further liability shall be imposed on Gold Fields

for breach of contract."

Another reason why the provision cannot be construed

as plaintiffs contend is that that provision was umnis-

takably intended for the protection of defendant, and

such a provision on settled rules, should not be construed

to be dependent for its effect upon the option of the

Trust.

An illustrative case is Williamson v. Hill, 154 Mass.

117, 27 N. E. 1008, cited with approval by this court in

Western Union Telegraph Co. v. Lange, 248 Fed. 656, 661,

That case involved an executory contract for the sale of

a patent. The contract provided that the defendant

should pay an aggregate of $250,000.00 in annual pay-

ments; further, that if the defendant should continue in

default as to any such payment for sixty days after

demand, the agreement should become imll and void. The

plaintiff sued for past due payments. The court decided

for tlie defendant, holding that the limitation of liability

to forfeiture of rights under the agreement was for the

buyer's protection, and that the plaintiff' coidd not de-
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occupation of the property and as consideration for the

rights granted to Gold Fields by the agreement,

"and Gold Fields will he without further obligation

to make other or further payments to the Trust on
account of said option except payments of accrued

royalties'' (Tr. p. 47).

Then follows the provision that

"No other or further liahility shall he imposed on
Gold Fields for breach of contract."

This, we submit, is a plain statement that Gold Fields

shall he suhject to the same liahility for hreach of con-

tract as it would incur if the Trust should terminate the

agreement, and to no other or further liability.

Plaintiffs argue, however, that the provision is not

operative unless the Trust exercises its right of termina-

tion. The intention of the parties, as reflected in the

agreement, is directly opposed to this contention.

Paragraph 27, except for the last sentence, is a form

of forfeiture or termination clause commonly used in

mining agreements. The last sentence is not a usual

provision. Plaintiffs argue that that sentence means that

if the agreement is terminated by the Trust, then and

then only, the remedies and liabilities of the parties are

limited, the Trust's remedies being to terminate the agree-

ment and keep prior payments, and defendant's further

liability being for accrued roj^alties or payments.

This construction gives paragraph 27 exactly the same

effect and meaning as it would have without the last

sentence. Every consequence which plaintiffs attribute

to that sentence would follow without it. A landlord who

terminates a lease can recover only accrued payments;
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future rents are not recoverable (Gardner v. William S.

Butler Co., 245 U. S. 603; G. W. Youngs Mining Co. v.

Courtney (6th C. C. A.) 219 Fed. 868, 870-872; Watson

V. Merrill (8th C. C. A.) 136 Fed. 359, 364). So, too, it

is a familiar principle of the law of contracts that ter-

mination is a remedy inconsistent with and exclusive of

any right either to damages or to payments subsequently

to accrue (20 C. J. 14-15). In view of these principles

the contention of plaintiffs can only he maintained by

denying all effect and meaning to the provision, "No

other or further liability shall be iynposed on Gold Fields

for breach of contract."

Another reason why the provision cannot be construed

as plaintiffs contend is that that provision ivas unmis-

takably intended for the protection of defendant, and

such a provision on settled rides, should not be construed

to be dependent for its effect upon the option of the

Trust.

An illustrative case is Williamson v. Hill, 154 Mass.

117, 27 N. E. 1008, cited with approval by this court in

Western Union Telegraph Co. v. Lange, 248 Fed. 656, 661.

That case involved an executory contract for the sale of

a patent. The contract provided that the defendant

should pay an aggregate of $250,000.00 in annual pay-

ments; further, that if the defendant should continue in

default as to any such payment for sixty days after

demand, the agreement should become null and void. The

plaintiff sued foi- past due payments. The court decided

for the defendant, holding that the limitation of liability

to forfeiture of rights under the agreement was for the

buyer's protection, and that the plaintiff coxdd not de-
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feat it by his mere failure to 7)take a demand for per-

formance. The court said (27 N. E. 1009-1010)

:

"The stipulation is absolute that, on the defend-

ant's failure to pay within 60 days after a demand,

the contract shall become of no etfect for the future;

and, considering the nature of the contract, we can-

not doubt that the parties intended to allow the

defendant to avail himself of this provision at the

end of any year to relieve himself from future lia-

bility. This the plaintiff's counsel concedes in argu-

ment; but he says that the defendant could not re-

lieve himself from liability for the payment which

had been demanded, and which he contends had he-

come absolutely payable on the 1st day of May. But
the contract becomes void only after the expiration

of 60 days from the plaintiff's demand for the pay-

ment; and if the plaintiff's construction were correct,

following literally the terms of the contract, he would

have nothing to do but to decline to make a demand,

and at the expiration of a year the second payment
woidd become due, and at the expiration of another

year, with no demand, the third would become abso-

lutely due, and so on, while the defendant would have

no way of avoiding an absolute liability for the whole.

To hold that each payment becomes absolutely due

on the 1st day of May, when the contract says it shall

be paid, is equivalent to holding that this provision

of the contract is for the plaintiff only, and that the

defendant has no option, if the plaintiff sees fit to

hold him as an absolute purchaser" (italics ours).

With the substitution of "decline to make a formal

termination of the agreement" in the place of "decline

to make a demand," and with necessary changes to fit

the context, the above quotation would specifically cover

the situation in the present cases.

See also:

Richardson v. Dell, 245 Mo. 317, 149 S. W. 1^,

19-20;
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r. B. Potter Realty Co. v. Derby, 75 Ore. 563, 147

Pac. 548, 551

;

Hessell v. Neal, 25 Colo. App. 300, 137 Pac. 72, 73;

Ramsey v. West, 31 Mo. App. 676, 684;

Beckwith-Anderson Land Co. v. Allison, 26 Cal.

App. 473, 475, 147 Pac. 482, 484;

James on Option Contracts, Sec. 109.

There is an important distinction between those provi-

sions of paragraph 27 which are for the protection of the

Trust and the provisions of the same paragraph, particu-

larly the last sentence, which are for the protection of

defendant. Of course, in an ordinary contract of pur-

chase and sale, even though the contract provides that

the seller may, upon the buyer's default, terminate the

contract and retain all prior payments, the buyer cannot

by a mere default relieve himself of the obligation to

continue with the contract {Stewart v. Grifith, 217 U. S.

323). But, if the contract, after stating the remedies of

the seller in the event of termination, goes on to say that

no other or further liability shall be imposed on the buyer

for breach of contract, then a different situation is pre-

sented. The buyer in such a case can no more be deprived

of the concluding provision inserted for his benefit than

the seller could be deprived of the preceding provisions

inserted for his benefit.

There is a difference between tlie problem of constru-

ing the forfeiture clause in a lease, contract of sale or

other instrument of unqualified obligation, and the

problem of construing paragraph 27 of the present agree-

ment, because here the issue is whether the agreement is

essentially an option. The cases last cited show that it
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begs the question to invoke as decisive of this issue

principles which are applicable only to leases or contracts

of sale.

These distinctions are recognized as being especially

important in agreements relating to mining property.

The authorities on this subject are discussed in the sub-

division of our brief dealing with rules of construction

applicable to mining agreements (infra First, C, 1).

Plaintiffs argued in the court below that, if our con-

struction of the concluding sentence of paragraph 27 is

sound, then defendant, in the early stages of the agree-

ment could have taken possession of the personal property

and town lots, and avoided the obligation to pay for them,

by claiming that its failure to pay was a breach of con-

tract for which no recovery could be had.

This contention is unfounded. The limitation of lia-

bility is for breach of contract, and this court in the

former case decided that it does not ob\^ate liability for

accrued pa\Tnents.

Of course, in its broadest sense, breach of contract may

include the failure to pay an accrued debt, but that is not

its every-day meaning or the meaning which this court

gave it in the former case. The court's decision is an

application of the distinction between debt and damages.

Debts, as generally understood, are accrued payments,

whereas breach of contract connotes damages, or future

pa\Tnents in the nature of damages. Even in technical

usage there is a difference between breach of contract and

the obligation to return another man's property or to

pay the price after a purchase (see In re Scott (7th

C. C. A.) 226 Fed. 201).
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C. Under Settled Rules of Construction, Any Ambiguity as to

the Extent of the Obligations Imposed by the Agreement
Should be Resolved in Favor of Defendant.

1. The Agreement Grants a Mining Lease and Option. If the

Language of Such an Agreement Does Not Show Whether it is

Essentially a Lease or Essentially an Option, it Should be Con-

itnied as an Option.

We, of course, do not claim that the agreement is shown

to be an option merely because it relates to mining prop-

erty. We do contend, however, that if its language does

not certainly show whether it is a lease or an option,

then, in view of its nature and subject matter, the doubt

should be resolved in favoi- of its character as an option.

The ordinary form of real estate lease, like the ordinary

contract of sale, is often unadapted to the conditions of

the mining industry. In the great majority of cases,

especially in the gold mining regions, mining agreements

do not take either of these forms.

In the usual case, the value of mining property cannot

be ascertained by superficial examination, or in any other

way than by costly and extensive work. The prospective

buyer in conmion prudence, will not assume an absolute,

and possibly ruinous obligation to pay the purchase

price of tlie property, until the necessary work

has been done, nor will he assume the cost of the work

without some sort of privilege to l)uy. For these reasons

the usual mining agreement is not an instrument of abso-

lute obligation. It is essentially an option in all its

varied forms, whether called a mining option, a working

bond or- an executory contract of sale.

Therefore, when an instrument is characterized as a

mininn lease and option, the nature of the agreement is a
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factor strongly tending to show that the word "lease"

does not denote a formal relationship of landlord and

tenant for a fixed term, but refers to the rights of pos-

session and exploitation granted the prospective buyer

in aid of Ms option. For these rights the agreement no

doubt will, as the agreement here involved did, make

suitable compensation to the owner of the property. It

is, however, contrary to the fundamental nature of the

bargain to attribute to the parties, unless they specifically

so provided, any intention that such compensation shall

take the form of an absolute obligation to buy or, what

comes to the same thing, to pay rent, for a fixed term,

in an amount equivalent to the purchase price.

In Lindley on Mines, it is said (3rd Ed. pp. 2123-2124):

** There is no class of contracts connected with the

mining industry more familiar to the profession than

that of options to purchase, working bonds, or execu-

tory contracts of sale. Unlike other classes of real

estate, the value of a mine cannot be determined by
mere superficial observation. Expensive investiga-

tions, involving measurements, examination of under-

ground geological conditions, and sampling invariably

precede the consummation of a purchase or sale of

mining property. * * * These conditions have
given rise to a class of contracts infinite in variety,

from a mere letter signed by the owner, agreeing

to accept a certain price for his mine if paid within

a certain time, to a formidable working bond, which
contemplates entry into possession and extensive ex-

ploitation to prove the value of the mine before the

privilege of purchase must he exercised'^ (italics

ours )

.

In a number of cases, tlio question whether the par-

ticular agreement involved was primarily an option, as

distinguished from an absolute lease or contract of pur-
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chase, lias largely turned on the construction of the

termination and forfeiture clause. The clauses in these

cases were, in general, like paragraph 27 of the present

agreement, except that no one of them contained a provi-

sion so obviously for the benefit of the '* lessee" as the

provision "No other or further liability shall be imposed

on Gold P^ields for breach of contract" (Tr. p. 47). These

cases decide that if the language of the agreement is not

clear, the fact that it relates to mining property is an

important fact tending to show that the termination

clause is not intended for the sole benefit of the owner,

))nt is also intended to allow the operator to surrender

the agreement and, by forfeiting prior payments, to be

free of further liability; in other words, any doubt as to

wliether a mining agreement imposes absolute or optional

obligations is to be resolved in favor of its character as

an option.

McHennj v. Mitchell, 219 Pa. 297, 68 Atl. 729 (supra

First, B) involved a coal mining agreement, and the ques-

tion was whether it was an option or an absolute sale.

The court there said (68 Atl. 730)

:

**The agreement in the present case, as indeed, in

almost every such case, contains words and covenants

ordinarily used in absolute conveyances or in agree-

ments to convey. Mitchell, the appellant, on his part

agreed to sell and convey by deed of general war-
ranty all the coal and mining rights underhang the

tract of land described in the agreement. McHenry,
the appellee, on the other hand, agreed to pay, or

cause to be paid, a certain sum per acre for each
and every acre of coal therein contained, one third at

the time of the presentation and delivery of deed,

one third in one year, and the remaining third in two
years, with interest from the date of first payment.
If the parties had stopped after these covenants had
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been agreed upon, there could be no doubt that their

agreement would be construed to be an absolute con-

tract to convey, binding on both parties. They, how-

ever, did not stop here, nor was it their intention to

do so, because the clause which follows these cove-

nants clearly shows that neither party considered it

an absolute conveyance at that time. This clause

provided 'that, in case payment is not made as here-

inbefore stipulated, then this agreement to be null

and void and of no effect whatever, and all parties

hereto to be released from all liability hereunder.'

When the parties wrote that clause into their agree-

ment, they intended, and thus declared it to he their

intention, that the instrument should be considered

an option to purchase, and not a binding contract

of sale" (italics ours).

In Richardson v. Dell, 245 Mo. 317, 149 S. W. 15, a

contract for the purchase of mining property provided

that title should not pass until the whole purchase price

was paid; that a deed should be placed in escrow; that

certain monthly payments should apply on the purchase

price; that any failure by the buyer to make three of

these payments should *' immediately and ipso facto ren-

der this contract and conveyance null and void and of

no legal effect whatever" (149 S. W. 17), and that all

prior payments and all further rights of the buyer under

the agreement should be forfeited. In holding that the

agreement was essentially an option, and that it limited

the plaintiff's remedy to forfeiture of the previous pay-

ments, the court said (149 S. W. 20)

:

"We think the nature of the transaction is such

as to indicate and call into action the caution which
makes one reluctant to assume obligations which can

only fail to become ruinous by the intervention of

speculative good fortune; that the parties have been

fortunate in the choice of words to protect themselves

in this respect, so that the Cacotna Mining Company
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had the right, without giving any reason therefor, to

withdrair upon condition of forfeiting all sums that

it had already paid; that its locus poenitentiae ex-

tended only to the tune when the three monthly pay-

ments should become delinquent, and from that time

either party had the right to treat the contract as

absolutely nonexistent from the beginning. It being

optional with the purchaser whether he should keep

up his payments or not, we do not think the admin-
istratrix of Richardson has any interest upon which
she can maintain this action" (italics ours).

in Western Union Telegraph Co. v. Lange (9th C. C.

A.) 248 Fed. G5G, the plaintiffs, prior to the due date of

an installment ])ayment on mining stock, deposited the

amount ol' the payment with a ))ank to pay to the seller.

Believing, fi-om iTiformation obtained shortly afterwards,

that the stock was worthless, the plaintiffs telegraphed the

l)aiik not to make the payment. The telegram was de-

layed and the bank made the pa>T:nent, whereupon the

plaintiffs sued the telegraph company. This court de-

cided that the agreement was an option ; that plaintiffs

were not bound to have made the payment, and conse-

([uently that they were entitled to recover it as damages

for the delay of the telegram. The court said (p. 661)

:

''The evident purpose of the parties was to make
an agreement, optional in its character, and so plain

in its terms that, if Hastings and Lange should de-

fault in making any of the payments, the agreement
itself would at once provide a direct and complete

adjustment and final determination of their business

relationship under the contract. Such contracts are

not unusual in mining sections, where the investor

takes the chance that upon developing the property
involved he may find his hopes rewarded and feel

justified in making the deferred pa^mients, in order
to receive the deed for the mining property in escrow;
hut, should he find the property has not developed as
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he hoped for, he may default and, beyond losing all

he has expended in development, is released of fur-

ther obligation in the premises, and the owner is

compensated by the forfeiture of payments already

made, and is fully reinvested with the property itself.

They are quite different from such a contract of sale

of real estate as we find in Stewart v. Griffith, 217

U. S. 323, 30 Sup. Ct. 528, 54 L. Ed. 782, 19 Ann.

Cas. 639. The practical effect of such an arrange-

ment is to give the right to the purchaser to deter-

mine from time to time whether he will pay further

installments, and so keep up the contract, or forfeit

what he has already paid in, give up all rights, and

avoid further liability. Ramsey v. West, 31 Mo. App.

676; Williamson v. Hill, 154 Mass. 117, 27 N. E.

1008, 13 L. R. A. 690" (italics ours).

The foregoing decision was reversed on certiorari

{Western Union Telegraph Co. v. Brown, 253 U. S. 101)

but the Supreme Court's decision in no way im-

pairs the authority of the decision of this court in its

application to the case at bar. The Supreme Court held

that the telegraph company was not liable on the ground

that the agreement was an outright sale, not an option,

and the main reason for not construing it as an option

was that it did not involve the development of mining

property. The court said (253 U. S. 112)

:

''But there is nothing to show that this contract

was dependent upon the development of the mining

property. The written agreement contains a positive

undertaking to sell upon the one part, and upon the

other part to buy, shares of the mining stock. Whether
the shares sold constituted all the shares of the com-
pany does not appear."

This indicates that the Supreme Court would have

decided, just as this court decided, that the agreement

was an option if it had, in fact, involved mining property,
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and not shares of stock which did not cany control of

such property.

The gist of the decision in the Brown case is that an

agreement uhicii otherwise is an outright agreement of

purchase is not transformed into an option by a clause

giving the seller the right, on the buyer's default, to

forfeit payments previously made {Interstate Iron etc.

Co. r. Northwestern Bridge Co. (7th C. C. A.) 278 Fed.

50, 54). As to this general proposition, of course, there

is no question {Stewart v. Griffith, 217 U. S. 323). But

tlie mere presence of a forfeiture clause does not make

a sale or lease ont of an agreement which, in its totality,

is essentially an option.

In Gordon v. Sivan, 43 C'al. 564, the agreement recited

tliat a corporation owned a vein of copper ore, and that

all its stock would be placed in escrow foi- delivery to

the defendants if the agreement should be performed;

otherwise to be redelivered to the shareholders. De-

fendants agreed to construct a road and plant to operate

the mine, and to pay stated installments for the stock,

having the right to mine the property in the meanwhile.

The defendants failed to pay an installment and the

plaintiffs sued for it, claiming the agreement was a lease.

The court held it an o])ti()n. The court said (p. 568) :

"It was one of a class of contracts, common among
miners, by which the mine owner gives to another

person the privilege of prospecting the mine for a

certain time, and the option of purchasing at a fixed

price, or perfecting the improvements made by him.

The defendants, by their failure to pay the first

installment of the purchase money, exercised their

choice, and so lost the privilege of purchase, and
forfeited their improvements: but did not become
liable for the amount, which, bv a reasonable con-
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struction of the instrument they were to pay only in

the event of their election to consummate the pur-

chase and receive the title to the mine."

See also authorities cited supra, First, B, and:

Harper v. Independence Development Co., 13 Ariz.

176, 108 Pac. 701, 704;

Johnson v. Clark, 174 Cal. 582, 163 Pac. 1004, 1006;

Smith V. Beehe, 31 Idaho 469, 174 Pac. 608;

Pollard V. Sayre, 45 Colo. 195, 98 Pac. 816;

Snider v. Yarhrough, 43 Mont. 203, 115 Pac. 411;

Montgomery v. Waldeck, 2 Alaska 581;

Risch V. Burch, 175 Ind. 621, 95 N. E. 123, 126-127;

James on Option Contracts, Sees. 102, 109, 113.

We submit that the cases at bar well illustrate the

reasons for the rule that, if a mining agreement does not

clearly shows whether it is a lease or an option, the doubt

should be resolved in favor of the option. Defendant

worked property from 1923 to 1927. After four years it

surrendered the agreement and removed its dredges. The

only fair inference (and there is nothing to the contrary

in the record) is that defendant would not have sur-

rendered its option unless its operations had shown that

it was not commercially practicable to mine the ground.

At the outset, defendant assumed an obligation for

$50,000.00, which, by the express terms of the agreement,

was ''absolute and not optional" (Tr. p. 36). It pur-

chased the personal property and town lots and has paid

the full purchase price of $155,000.00, for the same, not-

withstanding that, as shown by the uncontradicted evi-

dence, important items of property purchased, namely,

two mining dredges and a power plant, were worthless
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and have never been used by defendant (Tr. pp. 359-361).

It is not to be supposed that, under these circumstances

defendant would have paid $155,000.00 for the personal

property alone. The agreement shows that it did not

do so; the agreement for the purchase of the personal

property and town lots, including the absolute obligation

for the initial payment of $50,000.00, was the considera-

tion for the mining lease and option (para. 8, Tr. p. 38).

Defendant has paid altogether about $350,000.00 under

the agreement. The question is whether the agreement

requires defendant to pay at least $800,000.00 more for

property which cannot be mined commercially.

We, of course, do not claim that mere hardship to

defendant would warrant the court in relieving it of a

bad bargain. The question is: What bargain did the

parties make? If the agreement leaves that question in

doubt, so that rules of construction must be considered,

then we submit that the fair inference and presumption,

in view of the well recognized nature of mining agree-

ments and mining properties, is that the parties did not

intend to bind defendant as plaintiffs claim. On the

contrary, the case is clearly one where **the nature of the

transaction is such as to indicate and call into action the

caution which makes one reluctant to assume obligations

which can only tail to become ruinous by the intervention

of speculative good fortune" {Richardson v. Dell, 245

Mo. 317, 149 S. W. 15, 20), and to bring into play the

principles whereby any doubt left by the agreement should

be resolved in favor of defendant.
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2. Even in Leases Any Ambiguity in Provisions Invoked to Increase

the Burdens of the Tenant, is to be Resolved Against the Landlord.

Where the Doubt is Whether the Instrument is a Lease or an

Option There is Added Reason for a Like Rule.

In Gates v. W. B. HutcJiinson Inv. Co., 88 Wash. 522,

153 Pac. 322, the question was whether a lease ran until

1915, with an option of renewal until 1920, or whether,

as claimed by the lessor, there was an absolute term until

1920. The court said (153 Pac. 324)

:

*'Now, the money difference between the landlord's

and the tenant's construction of this lease amounts
to about $70,000 against the tenant. Those who seek

so enormous an increase surely should establish it

by language not doubtful. He upon whom the law

imposes the burden in doubt must accept the loss

from ambiguity. Is not the present an instance for

the established rule that dubious words favor the

tenant, a rule applicable to the specific question in-

volved here, that of renewal and doubtful length of

term!

Taylor, in Landlord & Tenant (9th Ed.) Sec. 81,

cited with approval in Kaufmann v. Liggett, 209 Pa.

87, 38 Atl. 129, 67 L. R. A. 353, 103 Am. St. Rep.

988, and Winston-Salem Masonic Temple Co. v. Union
Co., 162 N. C. 87, 77 S. E. 1106, has summed it up
as follows:

*If there is any real ambiguity, the doubt must
be settled against the lessor, for it is the general

rule, in construing the provisions of a lease relating

to renewals, where there is any uncertainty, that

the tenant is favored, and not the landlord, because

the latter, having the power of stipulating in his

own favor, has neglected to do so.'

As we expressed it ourselves in a question of length

of term in Boston Clothing Co. v. Solberg, 28 Wash.
262, 68 Pac. 715:

*Where the instrument is silent as to the party
who is to exercise the right to determine, the lessee

only has the option of determining the lease at the
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specified time, on the principle that where the words
of a grant are doubtful, they must be construed

most strongly in favor of the grantee.'

Those were, to be sure, cases of the tenant's claim-

ing a longer and not a shorter term, hut the rule of

favoring the tenant is as applicable where he seeks

relief as ivhere he asserts extension. Such ambigu-

ities resulting from the ivhole instrument must be

resolved against the landlord. The law has adopted
this as a policy" (italics ours).

In Peirce v. New York Dock Co. (2nd C. C. A.) 265

Fed. 148, the court said (p. 155)

:

''It is a familiar canon of construction that leases

are to be most strongly construed against the lessor,

and that if there be any doubt and uncertainty as to

the meaning of the lease it is to be construed most
strongly in favor of the lessee."

See also:

Theunissen v. Huyler's, Inc. (D. C. App.) 25 F.

(2d) 530, 531;

Miles Land Co. v. Chemung Iron Co. (8th C. C. A.)

234 Fed. 294, 298;
"

Goldberg v. Pearl, 306 111. 436, 138 N. E. 141, 142;

Swetland Building Co. v. Children's Home, 127 Ore.

188, 270 Pac. 927, 929;

Salzer v. Manfredi, 114 Wash, m^, 195 Pac. 1046.
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SECOND: NOME DREDGING TRUST, ACCORDING TO THE PRO-

VISIONS OF THE TRUST INDENTURE, TERMINATED
ON JULY 29, 1927. THE TRUST INDENTURE GIVES
THE TRUSTEES NO POWER TO MAKE A LEASE RUN-
NING BEYOND THE TERM OF THE TRUST. THERE-
FORE, IF THE AGREEMENT IN SUIT IS CONSTRUED
AS A LEASE, IT ENDED WITH THE EXPIRATION OF
THE TRUST ON JULY 29, 1927.

If the main agreement is a "lease," as contended by

plaintiffs, then it runs, according to its terms, until

December 31, 1935 (Tr. p. 39). Nome Dredging Trust, by

the provisions of the instrument creating it (Exh. "A,"

Tr. p. 245) terminated five years after the date of that

instrument, that is, on July 29, 1927. These suits are for

payments alleged to have accrued December 1, 1928,

as "rent" for the year 1928, after the termination of the

Trust. The Trust indenture gives the -trustees power

to "let" property of the Trust, hut contains no pro-

vision authorizing a lease extending beyond the term of

the Trust. On the contrary, it specifically requires the

trustees, on expiration of the Trust, to liquidate and dis-

tribute the Trust assets (Art. XXIV, Tr. p. 245):

"This Trust shall terminate after the expiration

of five (5) years, at which time the then Board of

Trustees shall proceed to wind up its affairs, liquidate

its assets and distribute the same among the holders
of the shares."

It is thoroughly settled that a lease by trustees for

longer than the trust is void as to the part extending

beyond the trust term unless the lease is specifically

authorized (1) by express provisions of the trust agree-

ment (a mere general power to lease being insufficient in

that behalf), or (2) by unanimous consent of the bene-

ficiaries, which was not obtained in this case (infra
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Second, B), or (3) by proper order of a court having

jurisdiction over tlie trust, made in a proceeding to

which all the Ijeneliciaries are parties. No order was

obtained, nor was any proceeding had to that end.

If the main agreement is construed to be a lease, it,^

therefore, ended on July 29, 1927, before the payments in

suit fell due. The subsidiary "leases" involved in 6024,

of course, terminated with the main agreement, because,

as previously pointed out, defendant only agreed to per-

form them for so long as the main agreement "shall

remain and be in effect" (Tr. p. 44).

A. The General Rule is that a Lease by Trustees, for a Term
Extending Beyond the Existence of the Trust, Comes to an
End When the Trust Expires.

In Cox V. Kinston Carolina R. & Lumber Co., 175 N. C.

299, 9o S. E. 622, a trustee made a five-year lease, in

favor of the Lumber Company, with renewal privileges

for fifteen j^ears longer. The trust was for the trustee's

life, but the trustee held a complete legal title, by reason

of specific provisions in the trust indenture that he should

"have power to sell said land in fee simple" (95 S. P].

623). The lease was not made with the advice of court,

or by unanimous consent of the beneficiaries. After

termination of the trust the beneficiaries sued for and

recovered possession of the property. Their position was

(95 S. E. 624)

:

"* * * that the trustee was without power, under
the trust deed, to make a lease that would extend
beyond the duration of the trust; that such lease

would be good only until the trust terminated."

In aflirming the judgment for the plaintiffs, the court

reviewed the authorities at length, and said (95 S. E.

627)

:
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'*It will be seen from the foregoing examination

of the cases that they may be divided into two

classes: (1) Those where the trustee has attempted

to execute the power of leasing without consulting

the courts having jurisdiction; and (2) those cases

where he has asked for the advice of the court, with

all the beneficiaries and parties interested in the

trust before it, upon the execution of the lease. The
cases falling under the first class have, we think,

uniformly held that a trustee has no poiver to execute

a lease extending beyond the duration of the trust,

and the reason given is that he has no power to

prevent the beneficiaries of the trust from enjoying

the estate as contemplated in the deed when the trust

has terminated. * * * The present case is one of the

exercise of power by the trustee himself without seek-

ing the advice of the court, or the approval of the

beneficiaries of the trust * * *" (italics ours).

In St. Lotiis Union Trust Co. v. Van Raalte, 214 Mo.

App. 172, 259 S. W. 1067, where there also is an extended

consideration of the authorities, the court said (259 S.

W. 1071) :

"But the great weight of authority is, we think,

clearly in favor of the rule that, in the absence of

express authority therefor conferred upon the trus-

tee by the trust instrument, the trustee is without

power to lease the trust property for a term extend-

ing beyond the life of the trust (unless it be in ex-

ceptional cases, by authority of court), and that

where, nevertheless, the trustee makes a lease to

continue beyond the life of the trust, the excessive

period—that is, the period beyond the termination of

the trust—will, as a rule, be held to be void."

In Cram, et al. v. Dietrich, 81 App. Div. 27, 81 N. Y. S.

32 (affirmed 179 N. Y. 572, 73 N. E. 1127) trustees for

the life of the testator's widow made a lease for twenty

years. The property was condemned during the lease-
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hold term and the question was whether the lessee was

entitled to such part of the condemnation award as would

reflect the value of the balance of the lease. The court

held that the lease could not extend beyond the life of

the trust and that, therefore, the lessee could not recover

the value of any part of the lease falling beyond that

time. The court said (81 N. Y. S. 35)

:

"The trust estate, therefore, which the trustees

held at the time when the surviving trustee executed

the leases in question, continued only during the life

of the widow; and, unless express power to lease

for a ])priod longer than the duration of this life

estate is ex])i-ossed in terms in the will, the authority

to lease would ])e limited upon the duration of such

trust estate."

See also:

California:

South End Warehouse Co. v. Lavery, 12 Cal. App.

449, 107 Pac. 1008 (rendering judgment for defend-

ants in quiet title suit by lessee against beneficiaries

after termination of Trust, and holding that the fact

the trustee holds a legal fee simple (12 Cal. App.

453) ''does not affect the general doctrine that, in

the absence of such express power given by the trust

instrument, a trustee may not make a lease that ^vill

have force after the termination of the trust" (12

Cal. App. 457)).

Hunt r. Lauton, 7G Cal. App. 655, 664, 245 Pac.

803, 806 ('* *Tti the absence of express power from the

instrument, the trustees cannot grant a lease or pro-

vide for a renewal to extend beyond the life of the

trust estate, but such a lease, if made, may be sus-

tained to tlie extent of the trust estate' ").
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Georgia:

H'utcheson v. Bennefield, 115 Ga. 990, 42 S. E. 422

(holding tenant's possession good against receiver

of trustor, but only during continuance of Trust.

**The lease cannot extend beyond the time the trus-

teeship is to last * * *"
(p. 424)).

Massachusetts

:

Bergengren v. Aldrich, 139 Mass. 259, 29 N. E.

667, 668 (suit by lessee against beneficiary to compel

renewal of lease made by trustees. Termination of

the trust held "a perfect defense").

New York:*

Raynolds v. Browning, King S Co., 217 App. Div.

443, 217 N. Y. S. 15, 18, affirmed 245 N. Y. 623, 157 N.

E. 884 (action for declaratory judgment as to validity

of lease. "At the outset it is or should be conceded

that, in the absence of statutory authority or specific

authority in the will which created the trust, the

trustee has no authority to lease for longer than

the duration of the trust estate").

Cortlandt Street Corporation v. Lambert, 209 App.

Div. 575, 205 N. Y. S. 161, 164 {"* * * such a lease

was not binding on remaindermen, but was valid only

for a period ending with the trust term." Here pur-

chaser from trustee sued trustee's lessee after termi-

nation of trust for life and recovered possession),

Aimone Mfg. Co. v. Schultz, 210 App. Div. 41, 205

N. Y. S. 170, 173 (using same language as foregoing

*In 1896 New York provided by statute (which, as amended, is now
Sec. 106 of its Real Property Law) that trustees for the life of a bene-

ficiary may lease for five years or less without order of court, and the

court may authorize longer leases (Laws 1896, p. 573, ch. 547).
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case and deiiviiiu; lessee's suit for specific perform-

ance of trustees' agreement to renew lease, on the

ground that ti-nst had expired).

Tredudl v. Tredwell, 86 Misc. 104, 148 N. Y. S. 391,

394 (])i-<)ceeding to construe will, in which one ques-

tion was whether trustees could make leases for terms

extending beyond the trust period, "The trustees, in

my opinion, have no such power, unless they are

authorized ])y an order of the Supreme Court
# * * M\

Weir V. Barker, 104 App. Div. 112, 93 N. Y. S. 732,

734 (action for specific performance of covenant to

renew lease, "* * * it was undoubtedly the settled

law of this state at the time of the original passage

of the act in question in 1895 that such lease was

not binding on remaindermen, but was valid only for

the period ending with the trust term").

In re Armori) Board, 29 Misc. 174, 60 N. Y. S. 882

(value, in condemnation proceedings, of lessee's in-

terest in property leased by trustees is ''the value

of the lease subject to the contingency of its termina-

tion by termination of the trust" (syllabus)).

Gomez r. Gomez, 147 N. Y. 195, 41 N. E. 420,

affirming 81 Hun. 566, 31 N. Y. S. 206 (suit by bene-

ficiaries to establish that lessee had no right to re-

newal of lease running past trust term. Renewal

allowed on gi-ound that lease had been authorized by

court ill proceeding where *'all of the persons tlien

in lieing, liaving any interest in the premises, either

as trustees, life tenants or remaindermen, were par-

ties" (41 N. E. 422)).
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Pennsylvania:

Standard Metallic Paint Co. v. Prince Mfg. Co.,

133 Pa. St. 474, 19 All. 411 (holding 24-year mining

lease by trustee expired on death of person whose

life measured the trust, and that remaindermen could

quiet title against lessee).

The mere general power conferred on the trustees hy

paragraph XXII of the trust agreement to ''let" prop-

erty of the Trust (Tr. p. 244) did not authorize them

to make a lease extending beyond the trust term. Such

a lease would violate the provision of Article XXIV that

the Trust ends five years after its creation, "at which

TIME the then Board of Trustees shall proceed to wind up

its affairs, liquidate its assets and distribute the same

among the holders of the shares" (Tr. p. 245). To say

that the trustees could give a twelve-year lease is, there-

fore, equivalent to saying that they would be justified in

voluntarily disabling themselves to perform an important

provision of the trust agreement. Besides, specific and

precise authority is necessary in all events to enable trus-

tees to make a lease extending beyond the trust term.

Mere general power to lease is not enough.

In South End Warehouse Co. v. Lavery, 12 Cal. App.

449, 107 Pac. 1008, the court said with reference to this

rule (12 Cal. App. 457)

:

"The argument so earnestly urged that such a

rule will greatly hamper trustees, holding property

for a term of uncertain duration in making advan-

tageous leases of the trust property, is more prop-

erly addressed to the wisdom of creating such trusts,

without expressly authorizing leases for such terms

as may be deemed prudent, by the creator of the

trust. That such power may be expressly given is

not doubted.
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No siu'li authority is contaiuod in tlio instrument

creating this trust."

In Raynolds r. Browning, King S Co., 217 App. T)iv.

443, 217 N. Y. S. 15 (affirmed 245 N. Y. 623, 157 N. E.

884), a case where the will contained a general power to

lease, the court said (217 N. Y. S. 18):

"At tlie outset it is or should be conceded that, in

the absence of statutory authority or specific

authority in the will which created the trust, the

trustee has no authority to lease for longer than the

duration of the trust estate."

In Miller r. E. S M. Theatre Corporation, 134 Misc.

634, 235 N. Y. S. 595, the court quoted with approval the

follo^ving passage from the Matter of Armory Board, 29

Misc. 174, 60 N. Y. S. 882 (235 N. Y. S. 598)

:

'' 'Tt will be observed that there is no power ex-

pressed in the will which ftpecifieallii authorises the

trustees to lease the real estate for any specified'

period. Tt is true that at the outset, in expressing

the terms of the trust estate which the testator cre-

ated, he directed his executors, as trustees, to rent

the trust property, and to receive the rents, issues

and profits thereof; but he says nothing with respect

to the term for which leases may be made, nor is

there any other direction given in any way affecting

the powers of the trustees in thus dealing with the

property. In fact, the provision in this regard

amounts to nothing more than is necessarily to he

implied in the creation of a trust to receive rents and

profits' " (italics by the court).

See also:

Hunt V. Lairton, 76 Cal. App. 655, 664, 245 Pac.

803, 806;

Cram v. Dietrich, 81 App. Div. 27, 81 N. Y. S. 32

(affirmed 179 N. Y. 572, 73 N. E. 1127).
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That the decisions agree as to the application of the

foregoing rules is pointed out in quotations made in

Cox V. Kinsfon Carolina R. d Lumber Co., 175 N, C. 299,

95 S. E. 623, 626-627, and in the following passage from

that case (95 S. E. 626)

:

"In those cases where the question was directly

involved and decisions given upon it, it would appear
that the courts have not disagreed as to the rule

which should govern.''

In the same case the court also said (p. 627)

:

"The courts are not prone to moderate the rule

we have stated, as it is so easy and feasible for trus-

tees to apply to the court and obtain its consent to

the execution of a proposed lease of questionable

validity, or when he entertains any doubt as to the

extent of his power under the trust."

B. Though Some of the Beneficiaries of Nome Dredging Trust

Consented to the Agreement, All of Them Did Not Consent,

and Only a Unanimous Consent Could Make the Agreement

Binding for Any Period After the Termination of the Trust.

The record shows that the beneficiaries of the Nome

Dredging Trust are the holders of issued and outstanding

trust certificates of a total par value of $50,000.00 (Tr.

p. 83). Attached to the main agreement between the

Trust and defendant are the written consents of bene-

ficiaries purporting to hold certificates of a total par

value of $46,080.00 (Tr. p. 83). The holders of nearly

ten per cent of the certificates did not consent to the

agreement. Inasmuch as the total option price of the

properties amounts to $1,588,600.00 (Tr. pp. 37-39) and

the unpaid future "rents" under the alleged lease exceed

$800,000.00, the interests of the nonconsenting benefici-

aries are very substantial.
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Furthernioro, the consent of $12,387.00 in par value

of certificates, more than a fonrth of the whole number

which consented, purports to be by "Estate of Louis

H. Eisenlohr, Deed. Daniel Houseman, Executor" (Tr.

p. 83). No statute or testamentary provision has been

^ited as authorizing the executor to give this consent; in-

deed, plaintiffs made no showing that Houseman w\as

executor, or as to when, where or by what court or testa-

menlaiy authority he was appointed. Under the circum-

stances, the supposed consent of the executor is a nullity,

so that the non-consenting beneficiaries total about a third

of the whole number of beneficiaries.

But, even if the executor's consent were valid, that

circumstance would not alter the fact that a substantial

part of the beneficiaries did not consent, and on settled

rules the alleged lease could only have been validated as

to a period after the expiration date of the Trust by the

consent of all of them. See:

Hufchrson v. Bennefield, 115 Ga. 990, 42 S. E. 422,

423 (holding trustee cannot convey or sell the corpus

of the estate or burden it by leases not authorized

by the trust indenture "unless authorized by the

instrument creating the trust, or \vith the voluntary

consent of all the beneficiaries * * *").

Gomez v. Gomez, 147 N. Y. 195, 41 N. E. 420, 422

(sustaining renewal carrying lease beyond trust term,

because approved in proceeding where "all of the

persons then in being, having any interest in the

premises, either as trustees, life tenants, or remain-

dermen, were parties").
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South E7id Wafehoiisc Co. v. Lavery, 12 Cal. App.

449, 107 Pac. 1008, 1011 (citing Goynez v. Gomez,

supra, as having upheld renewal because it "had

been authorized by a decree of this Court of Chan-

cery to which all persons in interest were parties").

Cooper V. Harvey, 21 S. D. 471, 113 N. W. 717,

720 (trustee's deed in violation of trust, conveyed

no title, legal or equitable, unless made "with the

knowledge and consent of the beneficiaries").

Waddell v. United Cigar Stores, 195 N. C. 434,

142 S. E. 585, 587 ("* * * the pivotal question is

whether all the parties who are or may be affected

with an interest in the property had actual or vir-

tual representation at the hearing").

Perry on Trusts, 7th Ed. Vol. 1, p. 506 ("But the

trustees must see to it that all the cestuis que trust

are parties to the transaction and concur; * * * the

consent of a majority cannot affect the rights of one

who did not concur").

The principle that a unanimous consent of the bene-

ficiaries is required to validate an act beyond the power

of the trustee is general in the law of trusts (Perry on

Trusts, supra). There are particularly cogent reasons

for applying it in cases like the one at bar.

It has been held that on termination of a trust the

beneficiaries became tenants in common of the property

(In re McCaffrey's Estate, 50 Hun. 371, 3 N. Y. S. 96, 97).

If this consequence followed the termination of the pres-

ent Trust, then defendant could not now maintain posses-

sion against any nonconsenting beneficiary or resist a
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proceeding by any one of them for partition {Cre-

sap V. Brown (W. Va.) 72 S. E. 751; 47 C. J. 335),

because it is elementary that each tenant in common, no

matter how small his interest, is equally entitled to pos-

session with all the others {Hardy v. Johnson, 1 Wall.

371; 38 Cyc. 20-21).

If it should be hold that the beneficiaries did not auto-

matically become tenants in common wlien the Trust

terminated, still any nonconsenting beneficiary certainly

could enforce the specific rec(uirement of the trust in-

denture (Art. XXTV, Tr. p. 245), that the Trust prop-

erty be liquidated and distributed.

oMany cases (supra Second, A) have sustained the rights

of beneficiaries, after the expiration of a trust, as against

the holder of a lease from the trustees. See:

Cox V. Kinston Carolina R. S Lumber Co., 175 N.

C. 290, 95 S. E. 622;

Soidh End Warclioiisc Co. r. La very, 12 Cal. App.

449, 107 Pac. 1008;

Bergenyren v. Aldrich, 139 Mass. 259, 29 N. E. 667

;

Cortlandf Street Corporation v. Lajnhert, 209 App.

Div. 575, 205 N. Y. S. 1G1, 164;

Aimone Mfy. Co. v. ScJinltz, 210 App. Div. 41, 205

N. Y. S. 170, 173;

Standard Metallic Paint Co. r. Prince Mfy. Co.,

133 Pa. St. 474, 19 Atl. 411.

These circumstances, we submit, afford strong equitable

I'oasons for not enforcing the alleged lease for the bal-

ance of the ''term." To enforce it would require defend-

ant to pay a heavy annual rental for the ground, subject

always to tho possibility of being dispossessed by any non-
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should show that the ground has a greater value, than in

the opinion of such nonconsenting beneficiary is reflected

])y the rent charge.

C. The Doctrine that a Tenant is Estopped to Deny His Land-
lord's Title, on the Basis of Which the Trial Court Held the

Agreement Binding on Defendant After the Expiration of

the Trust, is Inapplicable. It is Settled that a Tenant is Not
Estopped to Set Up the Termination or Expiration of His

Landlord's Title After the Making of the Lease.

The trial court decided that the "lease" did not end

with the Trust, for the reason that, in its opinion, the

trustees' "title as lessors cannot be questioned by a ten-

ant" (Tr. p. 290).

In making this ruling the court obviously had in mind

the familiar doctrine that a tenant is estopped to deny

his landlord's title. That doctrine, however, refers only

to the landlord's title at the creation of the tenancy. It

is settled beyond question that the tenant is not estopped

to show that the landlord's title has expired during the

lease.

In Johnson v. Riddle, 240 IT. S. 467, the Supreme Court

said (p. 480)

:

"It is insisted that Ellis, as tenant, was estopped

to deny his landlord's title, and that Riddle is in no
better case. Blight's Lessee v. Rochester, 7 Wheat.
535, 547. But a tenant is not estopped to show that

his landlord's title has expired or has been termi-

nated by operation of law" (citing cases).

In Eagle-Plcher Lead Co. v. Fidlerton (8th C. C. A.),

28 F. (2d) 472, the court pointed out the same error as

that into which the trial court fell in the present cases.

It said (p. 483)

:
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"We do not question or attempt to minimize the
force of the long and well settled doctrine that a
tenant is estopped to question the title of his land-
lord. But general statements of that docti-ine are
often misleading. The estoppel is directed to the title

of the landlord under which the tenant enters; that

is, the title at the time of the creation of the tenancy.

35 C. J. p. 1243, Sec. 595, and many eases cited. A
material change, such as the termination of the land-

lord's title undei' which the tenant entered, ter-

minates tlie estoppel. 35 C. J. p. 1243, Sec. 596, and
many cases cited; Bettison v. Budd, 17 Ark. 546, 65

Am. Dec. 442, and note; ]\rcAusland v. Pundt, 1 Neb.
211, 93 Am. Dec. 358, and note; Johnson v. Riddle,

240 U. S. 467, 36 S. Ct. 393, 60 L. Ed. 752. In the

last case cited the Supreme Court clearly holds that

a tenant is not estopped to prove that the title of his

landlord has expired."

In Kcijs V. Forrest, 90 Md. 132, 45 Atl. 22, the court

said (p. 23)

:

*'In Presstman v. Silljacks, 52 Md. 657, the right

of the tenant in such case to dispute the landlord's

title is considered, and the English and American
authorities were reviewed, and it was held that the

tenant should be 'permitted to show that his land-

lord's title has expired, or been transferred, or de-

feated.' As said by Judge Shei'wood in Duff v. Wil-

son, 69 Pa. St. 316, *it is always competent for a

tenant to set up that the title of his landlord has

come to an end subsequent to the date of the lease;

and, whenever the enjojTuent ceases by lawful title,

rent, which is the recompense of enjoyment, also

ceases.'
"

See also authorities cited in the foregoing opinions and

Sadler v. Jefferson, 143 Ala. 669, 39 So. 380, 382;

Teich r. Arms, 5 Cal. App. 475, 90 Pac. 962, 964;

Spafford r. Hedr/es, 231 111. 140, 83 N. E. 129, 130;

Gnniden r. ('(irfer, 99 Mass. 15, 16;

People r. Inmau, 197 N. Y. 200, 90 N. E. 438, 440.



CONCLUSION.

The foregoing considerations, we respectfully submit,

show that the judgment in each of the cases 6024 and

6025 is erroneous and should be reversed.

Dated, San Francisco,

February 24, 1930.

Alfred Sutro,

Eugene M. Prince,

Of Counsel.

0. D. Cochran,

PiLLSBURY, Madison & Sutro,

Attorneys for Appellants

(Appendix Follows.)



Appendix,





Appendix

SUMMARY OF AGREEMENT DATED JULY 10, 1923, BETWEEN
NOME DREDGING TRUST AND HAMMON CONSOLIDATED
GOLD FIELDS.

(Exhibit One—Tr. pp. 33, et soq.)

(All italics oiii-s.)

Preambles. Tlic Trust owns the real and personal prop-

erty (including certain town lots in the City of Nome),

described in Schedule A subject to a mortgage to secure

four notes on which $ir)r),OOO.nO is unpaid.

Alaska Dredging Company owns the real property de-

scribed in Schedule B.

E. E. Powell owns the real property described in

Schedule C, and other real property described in Schedule

D.

The Trust can procure mining leases of and options to

purchase the property in Schedules B, C and D.

"Whereas the Trust has offered to .'^dl to Gold P^ields

all the personal property and the lots enumerated in

Schedule A ; to grant to Gold Fields a mining lease of and

option to purchase the mining claims enumerated in

Schedule A and to convey all its right, title and interest

in and to said real property arising or to arise under said

mining leases and options enumerated in Schedules B, C

md D and Gold Fields desires to accept such offer.

Now Thkrefork, * * *" etc.

Paragraph 1. The Tnist agrees to sell and Gold Fields

to })i(ji the town lots and personal property mentioned in

Schedule A for the unpaid balance of said notes, plus

interest until payment thereof.
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Paragraph 2. The price for said lots and personal prop-

erty is payable:

$50,000.00 principal on or before September 1, 1923

;

$25,000.00 principal on or before November 1, 1924;

$80,000.00 with all interest on or before November 1,

1925,

by deposit to the account of E. E. Powell, Trustee, in the

Bank of California:

** Provided, however, at any time prior to December 1.

1923, Gold Fields shall have the right to surrender all and

singular its rights under this agreement and restore to

the Trust all the town lots, mining claims and other real

and personal property covered hereby, said personal prop-

erty being in at least as good condition as w^hen received,

reasonable wear and tear excepted, and in that event Gold

Fields will be absolved from any liability to make further

payments on account of said personal property and to\^Ti

lots, but the Trust shall keep and retain the said sum of

$50,000.00 the ohligafion to pay which is ahsolute and not

optional."

Paragraph 3. The Trust warrants its title to the per-

sonal property in Schedule A and to said town lots, except

for said mortgage.

Paragraph 4. Gold Fields is entitled to possession of

the personal property and town lots upon execution of the

agreement.

Paragraph 5. On or before August 15, 1923, the Trust

will execute a bill of sale for the personal property and

deeds to the town lots, and will deposit the same, together

with a release of mortgage thereon, in escrow for delivery

to Gold Fields on full payment of the purchase price.



Ill

Paragraph 6. "In the event that Gold Fields shall not

exercise or shall surrender the option for the purchase of

the mining (/round hereinafter contained, then on demand

Gold Fields will reconvey to the Trust, the said town lots,

together with the tenements, hereditaments and appurten-

aiioes thereunto belonging."

Paragraph 7. On or before August 15, 1923, the Trust

v.'ill ()l)tai!i niiniufi leases and options on the real property

in Schedules B, C and D (Schedules C and D showing the

property belonging to E. E. Powell, plaintiff in 6024).

The purchase prices, minimum annual payments and

royalties under the agreements with reference to the

])roperties in these schedules are as follows:
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Purchase
Price

Minimum Annual

Schedule D $ 80,000 1925

1926

1927-35

Total

Payment
$5,000

$5,000

$10,000 per year

$100,000

Interest Royalty*

5% from
Jan. 1,

1931

Schedule C $r3l6,400

15% from
ground
yielding 40<f

per yard
or less

20% from
ground of

higher

yield

15% from
ground
>delding 40^

per yard
or less

20% from
ground of

higher

yield

Schedule B (Property of Alaska Dredging Company which is not involved

on the appeals, in view of the nonsuit granted below (Tr. p.

353)).

1925

1926

1927-35

Total

$10,000

$10,000

$25,000 per year

$225,000

4% from
Jan. 1,

1931

Paragraph 8. "For and in consideration of the fore-

going agreement to purchase the said personal property

and town lots, the Trust hereby grants unto Gold Fields

a mining lease and option to purchase all and singular the

other real property enumerated in Schedule A and all

the right, title, interest, and estate vested or to vest in the

Trust in and to the property enumerated in Schedules B,

C and D under and by virtue of the mining leases and

options specified in Article 7 or otherwise for the price

* The amount of the royalty payments appears from paragraph seven of

each of the two agreements between the plaintiff and the Nome Dredging
Trust (Exhs. Two, Six, Tr. pp. 84, 112).



and upon the terms and conditions, as hereinaftor set

forth."

Pajagn*aph 9. "Tlie purchase price of the said real

property owned by the Trust and mentioned in Article 8,

and of the Trust's said right, title, interest and estate in

the real property enumerated in Schedules B, C and 1)

shall be $G00,000.00, payable in full, together with interest

on any unpaid balance after January 1, 1931, at the rate

of four per cent, per annum, prior to the expiration of

the term of this option, provided, however, that the mini-

mum amount paid annually on account of purchase price

shall be $25,000.00, commencing in the year 1925. The

said payments on account of purchase price shall also be

deemed to be and shall constitute rental for the use and

occupation of the said mining property hereby demised

and leased for the full term of said lease, and when pay-

ment in full of said purchase price, together with interest

(if any) accrued thereon, shall have been made, then there

shall be no furthei- obligation to pay any other or further

rental oi- royalties to the Trust, but the obligation to pay

any and all unpaid balances of the purchase price, to-

gether with interest (if any) accrued thereon, pursuant to

each of the said options and leases of the real property

enumerated in Schedules B, C and B, shall continue, if

the same shall not then have been fully paid and dis-

charged."

Paragraph 10. "The term of said lease and option shall

commenc<» on tlie dnte of these presents and shall continue

to and including Deceml)er 31, 1935 (unless sooner term-

inate<l jis hereinafter provided)."
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Paragraph 11. On or before August 15, 1923, the Trust

will deliver possession of all the mining property in

Schedules A, B, C and D, and "subject only to the obliga-

tion to pay royalties and/or minimum annual payments to

the respective owners, as provided herein and in and by

the said other leases and options. Gold Fields shall have

the right, as long as this agreement shall remain in effect"

to mine said property.

Paragraphs 12, 13 and 14. Relate to the use of dredges.

Parag"raph 15. "The primary purpose of the dredges

hereinbefore mentioned in Articles 13 and 14 shall be to

mine the mining ground enumerated in Schedules A, B,

C and D, but nothing herein contained shall be construed

as obligating Gold Fields to work the said dredges or

either of them exclusively or continuously on the said

mining ground, but Gold Fields will have the right, if,

when and as often as, in its discretion, it considers the

removal of said dredges or either of them from the said

ground to other ground owned or controlled by Gold

Fields to be necessary or advisable, to remove said dredges

or either of them for such purpose, and Gold Fields shall

have the right when and as often as it shall deem to be

advisable for any reason whatsoever, of which it will be

the sole judge, to cease and suspend mining operations

on said ground, provided only that in such event it shall

pay to the respective owners the minimum annual pay-

ments and excess of minimum annual payments above

and over royalties paid up to the time of cessation of

mining operations."

Paragraph 16. "As and by way cff rental {which also

shall he paid and received on account of purchase price)
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for the iiiiiiiiig ground liereby leased and for all rights

conferred hereby Gold Fields will pay to the Trust from

recoveries of gold from the mining ground enumerated

in Schedule A royalties, as follows: PVom the gross re-

coveries from ground yielding gold of a value of 40^ per

cubic yai-d or less fifteen per cent thereof, and from

ground yielding gold of a value in excess of 40^ per

cubic yard twenty pel- ceiit thereof."

Paragraphs 17 and 18. Tielate to the manner of deter-

mining the yield of the ground, cleanups, etc.

Paragraph 19. "If in any year the total amount of

royalties so deposited shall not equal the minimum annual

payments foi- such year as hereinbefore specified, then on

or before December first of such year Gold Fields will de-

posit with said bank for the account of the Trust such

sum as will make the total amount so deposited during

such year for such account equal to such minimum annual

payment, provided, however, if the total purchase price

and accrued interest shall not have been paid on or before

December 31, 19.35, tluMi any unpaid balance will be so

deposit(Hl oil oi- b(»fore said date."

Paragraph 20. T^elates to the records of operations,

maps, etc., and right of tlie Trust to examine ground.

Paragraph 21. "Gold Fields will pay to the respective

owners of the real property enumerated in Schedules B,

C and D, the royalties and/or minimum annual payments

six'cilicd ill the respective leases of and options for said

rc.-il ])i'()p('rty in tlic niaiiiior and form therein specified,

aixl ill general will do and perform all things to be per-

I'oinKMl l)v tile Trust under tlie tei-ms and conditions of
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said leases and options, as long as this agreement shall

remain and he in effect."*

Paragraph 22. Provides for the deposit in escrow with

TJie Bank of California, N. A., of deeds to the real estate

in Schedules B, C and D under letters of instructions in

the form shown in Schedule F.

Paragraph 23. The Trust warrants its title to the real

property in Schedule A and warrants "that it has full

power, authority and capacity to make and enter into this

agreement .

Paragraphs 24 and 25. Provide for patenting certain

claims.

Paragraph 26. "In the event that the Trust shall take

royalties in kind or shall accept any payments pursuant

to this agreement, made otherwise than by deposit in said

hank for its account, then it will give its voucher to

Gold Fields for the amount so paid, and such voucher

when deposited with said hank will entitle Gold Fields to

a credit on account of purchase price to the same extent

as if an equal amount had been deposited for the account

of the Trust in coin or legal tender."

Paragraph 27. "If Gold Fields shall fail to deposit

minimum annual payments hereafter to accrue, or unpaid

^Powell's agreement with the Trust to look to Gold Fields for per-
fonnance of the agreements between himself and the Trust is specifically
stated to be for "as long as said Hammon Consolidated Gold Fields shall
so remain and be in possession." Paragraph 28 of Exhibit Two and para-
graph 27 of Exhibit Six between Powell and tlie Trust each reads as
follows (Tr. pp. 98, 124) :

"Permission is hereby given to the Trust to place Hammon Con-
solidated Gold Fields, a corporation orgatiized under the laws of the
State of Maine, in possession of the property covere<l by this agree-
ment with the right to work and operate under the terms hereof, upon
the express assumption of the Trust's obligations and liabilities here-
under by said Hammon Consolidated Gold Fields, and in such event
and as long as said Ilanun(jn Consolidated Gold Fields shall so remain
and be in possession the Owner will look exclusively to it for per-
formance of such obligations and will release the Triist from all lia-

bility therefor."



balance of purchase price and accrued interest, or vouchers

in lieu thereof, at the times and in the manner as herein-

before provided, and shall also fail to so deposit within

thirty days after the Trust shall have given or shall have

caused to be i^iven wi'itten notice of default and demand

for payment to Gold Fields, or if Gold Fields shall de-

fault ill IIk' performance or observance of any other of its

obliu:ations oi- covenants contained Iierein or in any of the

leases and options covering- the properties enumerated

in Schedules B, C and D and shall fail to remedy such

default within thirty days after notice and demand to

remedy, then the Trust at its option may declare this

agreement terminated, and thereupon all the rights of

Gold Fields hereunder will cease and terminate, and in

such event the Trust w^ll have the right to keep and

retain all moneys heretofore paid to it by Gold Fields on

account of the option herein contained as rental for the

use and occupation of the property the subject of this

agreement and as consideration of the rights conferred

on Gold Fields hereby, without obligation to account to

Gold Fields therefor, and Gold Fields will be without fur-

ther obligation to make other or further payments to the

Trust on account of said option except payment of accrued

royalties. No other or further UahUitij shall he imposed

on Gold Fields for breach of contract."

Paragraphs 28 and 29. Give Gold Fields the right to

remove property, equipment, etc., on termination of the

agrccnicnl, and ])i()vide for the reconveyance, on demand,

of tlic town lots mentioned in paragraph 2.

Paragraph 30. Deals with mailing of notices.



Paragraph 31. Provides for an extension of time to

complete and equip the dredges mentioned in paragraphs

13 and 14 in the event of delay by act of God, etc.

Paragraphs 32 and 33. Provide that it is the "intent

of this agreement to grant a lease and option for the pur-

chase of all the right, title, interest and estate of the

Trust in and to all real and personal property of the above

described character" in Cape Nome Mining District, and

further provides that if any property has been "omitted

herefrom" it shall be deemed included in the agreement

and if any property is acquired by the Trust it will hold

the same subject to the agreement, and further provides

that the Trust "for the term of twelve years next here-

after (if Gold Fields shall remain in possession under

this agreement during such term or shall have completed

payments hereunder) * * * ^yjn j^q^ engage in mining

in said Cape Nome Mining and Recording District."

Paragraph 34. "As long as this agreement shall be in

effect Gold Fields will perform assessment work Avithin

the time required by law at its own cost and expense for

and on account of the Trust on all mining claims

enumerated in Schedule A, which are unpatented * * *."

Paragraph 35. Provides that if Gold Fields acquires

title adverse to the Trust to any of the property covered

by the several schedules it will hold the same as trustee

for the Trust until entitled to the delivery of said deeds

out of escrow.

Paragraph 36. "Gold Fields will not create or suffer

any lien to attach to any of the real property enumerated

in Schedule A and under option hereby or to any of the

personal property prior to completion of purchase price



and if any lien should so allacli it will eaiiso the same to

be released of record within thirty days thereafter or will

give to the Tiust a sulTieient undertaking satisfaetoi-y to

the Trust indemnifying- it from liability tliorefor and will

keep the Trust safe and harmless therefrom, anything in

Article 27 to the contrai-y notwithstanding. Gold Fields

will permit the Trust to post or kee]) posted on the

ground covered bi/ this option at such points as the

Trust shall elect, notice of non-liability for w^ork and

lal>or doiu' and materials furnished to Gold Fields in tlie

mamier and form provided by law."

Paragraph 37. Provides foi- recoi-dation of a caveat

notice in the form given in Scliedule G.

Paragraph 38. Makes the agreement binding on the

successors and assigns of the parties.

Ix Witness Whereof, etc.




